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FROM THE CIRCUIT COURT OF ACCOMAC COUNTY, VIRGINIA, 
''The briefs shall be printed in type not less in size than 
small pica, and shall be nine inches in length and six inches 
in width, so as to conform in dimensions to the printed 
records along with which they are to be bound, in accord-
ance with Act of Assembly, approved March 1, 1903; and 
the clerks of this court are directed not to receive or :file a 
brief not conforming in all respects to the aforementioned 
requirements." 
The foregoing is printed in small pica type for the infor-
mation of counsel. 
H. STEW ART JONES, Clerk. 
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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
EASTERN SHORE OF VffiGINIA AGRICULTURAL 
ASSOCIATION. 
v. 
FRANK M. LECATO 
. ' .. ~· -....... 
To the Honorable Judges of the Supreme Court of AP'[Jeals 
of Virginia: 
·Your petitioner, Eastern Shore of Virginia Agricultural 
Association (hereinafter called petitioner), respectfully repre-
sents that it is aggrieved by a final judgment and order 
entered by the Circuit Court of the County of Accomack on 
the 9th day of October, 1926, in a certain motion for judg-
ment for damages for personal injury sustained by plain-
tiff, Frank J\L LeCato, in stepping on a broken step or plat-
form, in getting down off a seat which he had occupied, which 
seating arrangement was located on the Fair Grounds of 
your petitioner, wherein the said Frank M. LeCato was plain-
tiff. and your petitioner was defendant. 
A transcript of the record is herewith presented as a part 
of this petition. 
From said judgment your petitioner prays a writ of error 
and supersedeas. 
STATEMENT. 
The judgment herein complained of is a result of a verdict 
rendered by a jury in the second trial of the case at -the 
_October Term, 1926, of Accomack Circuit Court, wherein Le-
Cato was awarded as damages for his injury the sum of 
$3,750.00. 
The evidence at the second trial of the case was in no way 
materially different from the evidence introduced at the first 
j 
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trial when the jury rendered a verdict in favor of the defen-
dant, your petitioner. The opinion of the Court (Special 
Court of Appeals) will be found in · Va., at p. --
(133 S. E. at p. 488), and the opinion of Judge Christian 
states the facts so clearly (and they are in all respects the 
same as shown by the evidence at the second trial) that his 
language is here reproduced: 
"The defendant agricultural Association for many years 
conducted annually an agricultural Fair on its grounds near 
the village of Keller, in the County of Accomack. As a part 
of its equipment it maintained upon its grounds a certain 
octagon shaped speaker's stand or seating arrangement with 
'two rows of seats, one above the other around a pine tree. 
The ends of the boards forming the lo,ver steps or seats were 
nailed to strips one inch thick and three inches wide, extend-
ing up to and against the pine tree as its support at that end. 
These strips or supports were about eighteen inches from the 
ground, and were supported in front by a piece of plank ex-
tending to the ground· and resting thereon. ·In the middle 
of these seats was. another perpendicular piece of timber set 
up on the ground to 'vhich the seat was fastened and from 
which ran a shingling lath to the tree, thus forming a fur-
ther support. 
"On the morning, about 8:30 or 9 o'clock, of the 31st day 
of August, 1923, it being the last day of the defendant's (the 
petitioner herein) fair of that year, a motor truck, driven by 
one of the exhibitors, ran into said seating arrangement and 
tore loose one of the sections of the lower seat next to the 
grandstand. 1\{ears, Secretary, Isdell, night watchman, 
Stevens, general helper of the association, and others were. 
present when the section was broken by the automobile truck. 
The plaintiff's witnesses testified the seat was only broken at 
one end and this was pushed back in place by Mears and 
others; that Mears remarked at the time, 'We will have this 
fixed up', and inquired where Bell, the carpenter, was .. The 
defendant's employes who were present, and others, testified 
that the- seat was broken loose from the supports at both 
ends, setting up at the end next to the grandstand from four 
to six inches, and was slanting from the supports towards 
the grandstand. After suit was brought several of the eye-
witnesses to the damage went with a photographer to the 
place, prized. the seats from the supports, and placed it in 
the position it was at the time of the accident, and pictures 
taken of the same were produced in evidence before the jury. 
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The lower steps of the arrangement were necessarily used 
by persons in getting up, upon, and down from the upper 
seats. 
''The morning after the seat had been broken, LeCato c~e 
upon the grounds as a patron of the fair. He approached 
these seats from behind, stepped upon one of the lower seats, 
then took a seat upon the upper seat next to the broken one, 
and on the end nearest to that one, that had been recently 
damaged. There were several persons sitting near him, and 
he was looking t~nvards the race track and away from the 
broken seat. After sitting there awhile LeCato determined 
to leave. He turned toward the broken seat, stepped upon 
it, and it turned over, he falling with it to the ground. Just 
before or while in the act of stepping upon the broken seat, 
some one near him shouted, 'Look out', but apparently too 
late to prevent the unfortunate step. In the fall the shingling 
lath fastened to the seat and middle support, or some other 
portion of the broken seat, struck him between the legs, just 
behind the scrotum, inflicting upon him a very serious and 
painful wound, which probably has injured him for life.'' 
After the introduction of all the evidence the Court gave 
five instructions at the instance of the plaintiff, numbered 
1-5, inclusive, and five instructions at the instance of your 
petitioner, lettered A-E, inclusive, all of which will be found 
in certificate of Exception No. 2. 
The jury awarded to the plaintiff damages in the sum of 
$3,750.00. 
Whereupon your petitioner, the defendant, moved the 
.Court to set aside said verdict and to enter final judgment 
in its behalf, or to grant it a new trial, on the following 
grounds: 
1st. B.ecause of misdirection of the jury by the Court; 
2d. Because of the Court's failure to properly direct the 
jury; 
. 3d. Because said verdict is contrary to the law and the 
evidence, 
which motion was over-ruled by the Court ; to which action 
of the Court the defendant excepted. . 
In this petition for a writ of error and supersedeas your 
.petitioner will content itself with a consideration of the last 
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ground of error assigned, to-wit, "Becanse said verdict is 
contrary to the law and the evidence''. 
And in consideration of this assignment of error your pe-
titioner will confine itself to the consideration of the photo-
graphs ''A", "·B" and "C", introduced on the part of the 
petitioner, the testimony of the plaintiff himself and his wit-
nesses, J. T. Stevens and John E. Isdell, and the witnesses 
who arranged the seat for the photographs, and uncontra-
dicted evidence as to the condition of the seat being openly 
and obviously unsafe to sit or step on. 
Objection was made, it is true, to the introduction of these 
photographs. However, no witness was heard to say that 
these photographs did not correctly portray and. visualize 
the true condition of the seating arrangement at the time 
of the accident. And it is shown by three witnesses that the 
photographs do reproduce to the eye the actual condition of 
the seat when the plaintiff placed his foot thereon to his own 
hurt. 
Harry Mears, speaking with reference to the condition of 
the seat as disclosed by. the photographs, says (M. R., p. 
103): 
''I think it was as near identical as human eye and hand 
could put it.'' 
Frank Downing (M. R., p. 125) was asked: 
"Q. Mr. Downing, to the best of your recollection, do these 
photographs represent the seating arrangement as it was 
when you last saw it, about t'venty-five minutes before Mr. 
LeCato was hurtY 
''A. Yes, we fixed it as near as we could.'' 
T. B. Killmon, another witness~ was asked (M. R.,-p. 129): 
''Q. Look at these photographs marked "A", "B" and 
'' 0'' and tell the jury if these photographs correotly . repre-
sent the condition of the seat at the time you first discovered 
it was broken that morning? 
''A. Just as near as I can get it by looking at it; yes, about 
·as near as I can get it.'' 
Again on same page, 
"Q. Do these photographs correctly represent the condi-
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tion of that seating arrangement at the time, as being a 
few minutes before the accident to :Mr. LeCato occurred Y 
"A. Just as near as I could get at it." 
Upon the question as to the condition of the seat at the 
time of the accident, let us look 
First, at the photographs. and see what was the condition 
of the seat at the time of the accident; and 
Second, hear what the plaintiff himself says about ho'v 
the accident occurred and what his own 'vitnesses and wit-
nesses l;estifying for the defense had to say of the condition 
of the seat at ·the time of accident. 
The three photographs, marked, respectively, "A", "B" 
and "0", show this seating arrangement and the broken 
seat when viewed from different angles. All three photo-
graphs sho'v clearly that the step 'vas broken loose and the 
standards or upright pieces upon which it was resting were 
slanting forward. A look at Exhibit "B" shows by a cross 
mark in pencil where plaintiff was sitting facing the race 
track. The broken step was immediately to his left. Ex-
hibits "A" and "0" show the broken step and likewise a 
railing, which enclosed the race track, over which plaintiff 
was observing the track and the horses being trained for races 
later on. These photographs show so clearly the real con-
dition of the broken step-and without any oral testimony 
'one must conclude that the unsafe condition. of the step· was 
open atnd obvious and should have been observed by a person 
in. the exercise of reasonable care and prudence. No matter 
from what direction viewed or from what direction ap-
proached, a person using ordinary care in looking would ob-
serve the unsafe condition of the step. A glance at Exhibit 
"A" discloses that if approaching the seat from the grand~ 
stand (immediately in front of the broken seat), or if ap-
proaching the seat from the direction of the railing along 
the race track or from the South, if using the eye you could 
not fail to observe its unsafe condition. This same unsafe 
condition is equally as 'veil disclosed by an inspection of 
Exhibit "0". Occupying .as plaintiff did, the seat in front 
of the race track, immediately next to but above the broken 
step, his exact position 'vhile sitting being marked on Exhibit 
"B" with a cross mark, is it conceivable that plaintiff did 
or could have used his eyes without discovering the unsafe 
-------- ---·~-~~---
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condition of the seat~ Would he have attempted to ste , on 
the seat to get down if he had looked? It is impossib e to 
look at these photographs and believe that he exercise the 
ordinary care and prudence required of him, even thong an 
invitee on the grounds. It was certainly his duty to exe cise 
ordinary care· and prudence. We are not, however, left to 
conjecture about what he did. We know from his own lips 
that he did not exercise any care or take any precaution. 
(See M. R., p. 59, for plaintiff's own version as to where he 
was ancl what he did and how the accident occurred.) 
Q. When did you stop 1 , 
A. Stopped up there to that stand and got up on ii! 
Q. Which side of- the stand were you on Y 
A. I was on the right of it. 
Q. Facing which -direction? 
A. Facing the race track. 
Q. Facing the race track? 
A. Yes, sir. 
·., 
Q. With reference to that part of the stand that was broken, 
where were you? 
A. I don't know, sir. I was sitting up on the stand-I got 
up on the stand facing the grandstand there right on the 
corner. 
Q. Yon were facing the race track; was the grandstand 
to your left? 
A. Yes,sir. 
Q. How long did you sit on the seating arrangement? 
A. About five or ten minutes, I judge. 
Q. What happened~ 
A. I pulled out my watch and told Russell p·owers it w~s 
five minutes to twelve an<;]. I 'vould go to my dinner. 
Q. What did yon do? 
A. I stepped dow~ to get down and the stand turned over 
with me and caught me under here. 
Q. Did you look before you stepped down? 
A. No, sir, just stepped right down ; I did not see nothing 
the matter with the stand and I stepped right down. 
Q. When you were on the stand before in testifying about 
this matter, you were asked the question: 'Mr. LeCato, 
how then did you manage to get around on this seat where 
the broken place was?' to which you answered : 'I just 
switched around like that and ·stepped right down.' Is that 
answer correct? 
A. Yes, just turned right around. 
Q. You were further asked this question: 'Didn't look 
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at all, did you, 1\fr. LeCato?' to which you answered: 'Just 
stepped right down and she gave away with me.' Is that 
correct? 
A. Just stepped right down. 
This is his o'vn version of ·what happened. He used no 
care or precaution to avoid an accident. The photographs 
show clearly that a man sitting at the point or place where 
he was sitting could not have helped seeing the broken seat 
if only he had even glanced at his feet. The broken seat 
must have attracted his attention. To avoid seeing it he 
must have shut his eyes or have been looking above. 
What was his duty under the circumstal).ces? The jury 
were told in Instruction No. 1 that it was their duty in all 
the circumstances to find for the plaintiff, ''unless you shall 
further believe from the evidence that the unsafe condition of 
said seating arrangement was open and obvious and should 
have been observed by a person in the exersise of reasonable 
care and prudence, having reference to the opportunities af-
forded the plaintiff to detect such dangerous conditions as 
disclosed by the whole evidence''. 
Again Instruction ~' D'' tells the jury: ''That if they be-
lieve from the evidence that the condition of the seat in 
question at the time of the accident 'vas patent or obvious, 
and that a reasonable man could or should therefore have 
seen that the same was unsafe to sit or step on, having 
reference to the opportunities afforded plaintiff to detect 
such dangerous condition as is disclosed by all the evidence 
in th~·case, in that event it was not the duty of the officials of 
the defendant Fair to give any sort of warning, and one in-
jured in sitting or stepping on said seat was guilty of con-
tributory negligence and cannot recover for any damages sus-
tained.'' . 
B.riefly summarized,· these two instructions inform the jury 
that even though the seating arrangement was broken and 
unsafe to sit or step on, still, if this unsafe condition was open 
and obvious and should have been observed by a person in 
the exercise of reasonable care and prudence, having reference 
to the opportunities afforded plaintiff to detect such dan-
gerous conditions as disclosed by the whole evidence, and it 
was not under these circumstances the duty of the fair officials 
to give any sort of warning, and one injured in .sitting or 
stepping on said seat was guilty of contributory negligence 
and cannot recover from any damages sustained. 
The photographs disclose clearly that a man sitting where 
---- ··- ------
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plaintiff was sitting could see the broken step-could not fail 
to see it if he looked. If he failed to look and was injured 
he was guilty of contributo·ry negligence and cannot recover. 
The plaintiff tells you himself in that part of his- testimony 
quoted above that he aid not look before getti'l~g down, just 
switched right around and steP'[Jed right down. Not to have 
looked, not to ha:ve used his powers of observation, when so 
doing would have disclos·ed the unsafe condition of the seat 
and prevented the accident is such negligence on his- part as 
to defeat recovery. The photographs unmistakably disclose 
such negligence. His own testimony unmistakably discloses 
his own negligence. Therefore, the verdict is contrary to the 
law as given in the instmctions of the Court. 
The condition of the seat, as disclosed by the photographs, 
is nowhere tbroughout the entire testimony disputed or ques-
tioned; its condition was testified to by several witnesses. 
Harry E. Mea.rs, Secretary of tbe Defendant Fair, testified 
as follows: 
''Q. ~{r. ~{ears, did you put anybody on guard at this seat-
ing arrangement after the seat was brokenf 
A. No, sir. 
Q. Whynot~ 
A. Because it was self-evident; the space in between was 
so that anybody approaching it could see it even at a dis-
tance of fifteen to thirty feet.'' See page 110 of the record. 
Frank Downing testified as follows: 
'' Q. Did you see the truck of lvfr. Birch, which has been 
referred to as the Honet truck, when it hit the seating ar-
rangement? 
A. No, sir. 
Q. Had. any one told you about the seating arrangement 
having been hurtY · 
A. No, sir; I 'vas around the seating arrangement a little 
after eight o'clock and I left and walked down the midway 
and come back to what they call the l{eller gate, and got 
back there about nine o'clock, I guess. 
· Q. Did you Jmo,v the seating arrangement had been hurt 
when you came hack? 
A. Not until I saw it .. 
Q. Please state where you were when you saw it Y 
A. I was about opposite the gate that goes into the grand-
stand. 
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Q. You were between the grandstand gate and the seat-
ing arrangement Y · 
A. Yes, sir. 
Q. Did anyone call your attention to it? 
A. No, sir, I asked what had happened to it and they said 
a truck ran into it.'' See page 123 of the record. 
T. J. Killmon, another witness, testified as follows: 
'' Q. Did you discover in the morning that this seating ar-
rangement around the tree had been broken Y 
A. I didn't go that way when I first got there, I went down 
to the cattle department to feed my stock and I came back and 
went down to the fowl department, I had lots of fowl down 
there, then I came back up to the Secretary's office and came 
out and was near the stand. 
Q. Did you see anything the matter with the stand at that 
time. 
A. I didn't notice it at that time until I started to go by-
Yes, I did, because I noticed it when I went to go down to the 
fowl yard and went right by it. 
Q. What was the condition of the seating arrangement at 
that timeY 
A. It was broken at the corner about, I would say, three 
or four inches. 
Q. Which corner was it~ 
A. It was the corner next to the-about opposite the grand-
stand gate or very near it.'' See page 128 of the record. 
0 0 
Harry Bailey testified upon this point as follows: 
"Q. Are you familiar with this seat around the tree that 
the evidence is about? 
A. oy es, perfectly familiar with it. 
Q. Did you see the truck 'vhen it ran into it that morning? 
A. No, sir. 
Q. When did you first learn that the truck had run into 
itt 
A. I got out to the Fair between nine or ten minutes after 
nine o'clock and in walking up usually I expected to find :hfr. 
Ned Waples sitting up there and I seen the seat 'vas busted 
and I said, 'Well, they have broke his resting place', as a rule 
that is where he made for when he come to the Fair grounds. 
Q. Had anyone called your attention to it. 
A. No, I didn't know anything in the world had struck i1 
when I was walking up. 
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Q. Which way were you going? 
A. I was going right straight between the stand and the 
Secretary's office, towards the quarter stretch. 
Q. Describe to the jury as near as you can the condition 
of this seating arrangement when you went by and saw itT 
A. The seating arrangement was real shaky, in a way that 
a man wouldn't walk up on it; it looked somewhat dangerous. 
A man my age for instance could get up there and get down 
all right, but he would want to be clever. 
Q. Was its condition such as the average man-
Objection. 
By the Court: State whether or not from the condition 
in which you observed the seat when you 'valked by it that 
morning, its condition, the fact that it had been injured should 
ha:ve been obvious to any ordinary prudent manY 
Objected to. Overruled. Exception. 
A. Why, any ordinary man, according to my notion, could 
have seen it very distinctly; by my glancing over to it, be-
cause Mr. Ned Waples ahvays had his seat there, I noticed 
it, as quick as that." See pages 136 and 137 of the record. 
A. J. Byrd, who approached this seat with the intention 
of sitting thereon, testified as follows : 
''Did you see this seating arrangement around the tree 
any time that day? 
A. Yes. · 
Q. Before or after the accident to Mr. LeCato ~ 
· A. Before. -
Q. About what time of the day did you first see it? 
A. Just about ten o'clock, I guess, when I first went out; 
I always went out that way and I always sat down there a 
while and as I come around I saw it was out of shape some 
way; of course, I never heard anything had been into it, and 
I come on the other side and took a seat on the opposite side 
and finally I heard some one say a truck or something· had 
been into it.'' See page 139 of the record. 
And the same ·witness on cross examination further testi-
fied as follows: -
"Did you sit on the lower round of seatsT 
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A. On the lower round; it had two seats to it and I sat on 
the lower one on the opposite side, I didn't sit down on the 
seat that I saw had been pulled to pieces somewhat. 
Q. You say it had been pulled to pieces· somewhat? 
A. I could see it had been interferred with and I wouldn't. 
risk it. 
Q. You saw it had been interferred with 7 
A. Yes. 
Q. Can you tell the jury how many inches it had been 
pried loose Y 
A. No, but I knew. it was not like it was in· its proper shape. 
Q. You knew something had struck it? 
A. Yes. . 
Q. But you can't tell the jury to what extent it was dam-
aged? 
A. No, but I could see it was and I suppose anybody else 
could. 
Q. You approached that very seat? . 
A. No, not that particular. seat, I just walked up around 
and I saw that something looked like had backed up against 
it. 
Q. How close were you to it when you saw it? 
A. I guess four or five feet of it when I first saw it; in other 
.words I went up to take a seat on it.'' 
As was clearly disclosed by the evidence, while the seat-
ing arrangement in question was ordinarily in almost con-
stant use as a seat, no one sat on or attempted to sit on the 
part of same that had been broken and pried loose until the 
Plaintiff, without looking or taking any precaution whatever, 
attempted to step thereon. Various people sat on the part 
of the seat on the opposite side of the tree that had not been 
damaged, several approached the damaged part with the in-
tention of sitting down but seeing at a glance its condition, 
either passed on or sat on the opposite side that was not 
damaged, and several men noticed its condition in casually 
walking by same. It is hard to imagine a case in which the 
damage was more patent or obvious than that disclosed by the 
evidence in the instant case. 
As has already been pointed out the trial now in question 
is the second trial by a jury of this case.· The first jury re-
turned a verdict in favor of the· Defendant, and final judg-
ment was entered by the Circuit Court thereon. This judg-
ment was reversed and the case remanded on the ground 
that the Circuit Court instructed the jury "that the Defen-
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dant had a reasonabi~ time in which to make such repairs 
pri01: to the accident". The reversal of said judgment was 
by a div:ided Court. The opinion in the case was written by 
Judge Christian and fully sustained and supported every 
contention made by the Defendant. Judge Christian did not 
think that the jury could have been or were mislead by 
the amendment referred to. See concluding paragraph of 
Judge Christian's opinion as· follows: 
''The conclusions reached by me are not shared by my 
brethren of the court. They are of opinion that the amend-
ment to the plaintiff's instruction by adding 'and that the 
defendant had a reasonable time to mai{e such repairs, prior 
to the accident' might have mislead the jury, and caused them 
to conclude that the defendant owed no duty to give any 
warning or notice of the defective condition of the seat if it 
was not open and obvious until it had a reasonable time in 
which to repair the same, and that instruction D empha-
sized this erroneous statement· of the law, therefore the ver;-
dict of the jury and judgment of the court will have to be set 
aside, and a new trial awarded.'' 
Perhaps no stronger statement could be found of your Pe-
titioner's contention than next to the concluding paragraplt 
of Judge Christian's opinion, where after discussing both the 
law and evidence he says : 
"This case, I think, comes within the influence of the well-
settled rule in this jurisdiction that where the court can see 
from the entire record that under con·eet instructions no other 
verdict cotttld have beet'IJ rightly fowuZ or that the party com-
plaining could not have been prejudiced by the action of the 
trial court in giving and refusing instructions, it will not 
reverse the judgment and set aside the verdict. Standard 11ed 
Cedar Chest Compan.y; Inc., v. Monroe, 125 Va. 442-447." 
(Italics ours.) , 
We respectfully submit that the record in this case, in-
cluding not only the evidence offered in behalf of the Defen-
dant, but like"trise that offered in behalf of the Plaintiff, con.; 
elusively shows that the Plaintiff was guilty of such con-
tributory negligence as to preclude him from a recovery. 
The evidence of no witness more clearly or conclusively shows 
this than the evidence of the Plaintiff himself. When asked 
if he looked at all before stepping on t1ie seat in question, 
his answer w~s : ''Just stepped right down.'' 
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For the above reasons your Petitioner submits that the 
Circuit Court of Accomac County erred in refusing to set 
aside said verdict, and therefore prays that a writ of error 
and supersedeas.may be granted upon said judgment; that 
said judgment may be annulled and reversed, and that this 
Honorable Court will enter final judgment in behalf of your 
Petitioner. 
Respectfully submitted, 
EASTERN SHORE OF VIRGINIA AGRICUL-
TURAL ASSOCIATION, 
By B-ENJAMIN T. GUNTER, 
J. BROOKS 1\fAPP, 
Counsel for Petitioner. 
We, Benjamin T. Gunter and J. Brooks Mapp, Attorneys 
practicing in the Supreme Court of Appeals of Virginia, do 
certify that in our opinion the judgment complained of in the 
foregoing petition should be reviewed and reversed by this 
IIonorable Court and judgment entered in behalf of the Pe-
titioner. 
Received March 22, 1922. 
BENJAMIN T. GUNTER, 
J. BROOKS 1\IIAPP, 
Attorneys. 
J. F. W. 
Writ of error and supersedeas awarded. Bond, $5,000.00. 
March 23, 1927. 
VIRGINIA: 
Pleas before the Circuit Court for the County of Accomack, 
at the Court House thereof, by adjournment, on Satur-
day, the 9th day of October, A. D. 1926. 
Be it remembered, that heretofore, to-wit, in the Clerk's 
Ofiice of the Circuit Court for the County of Accomack, on 3rd 
day of December, A. D. 1923, the following notice was filed in 
the said Clerk's Office; which notice is in the following words 
and figures, to-wit: · 
To the Eastern Shore Agricultural Association, a Corpora· 
ti~: . 
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You, the said Eastern Shore Agricultural Association, a 
corporation created by the laws of the State of Virginia, for 
the purpose of conducting an agricultural fair, at which 'vere 
to be exhibited agricultural products, live. stock and other 
exhibits as are usual and customary at Agricultural fairs and 
in connection therewith to have a race course for the ex-
hibition and trials of speed by horses entered at said fair and 
the awarding of premiums for said exhi~its, di~ in pursuance 
of and to effectuate the purposes for which you were created 
purchase, acquire, hold, own, manage and control several 
acres of land situated near the Village of Keller, in the 
County of Accomack, in the State of Virginia, which you en· 
closed as a fair grounds and whereon you have each year for 
many years held and con~ucted ana agricultural fair at which 
there were had and helded the exhibitions hereinbefore men· 
tioned and described, for your profit and advantage; that you 
advertised and publicly made known each year, hicluding the 
year 1923, the time of holding said agricultural .fair and 
exhibitions, and did thereby invite and induce the 
page 2 ~ pu_"f?lic generally, including the plaintiff, to visit, 
attend and witness said exhibitions, for which you 
charged admission fees· to your said grounds. 
That for many years,· including the year 1923", you con-
structed and maintained within your said grounds a grand-
stand, ladies hall, buildings for exhibits and benches and 
seating arrangements designed for the use, comfort and 
pleasure of your patrons who had paid the fee for admission 
to same, and near the ladies' hall-and entrance to the grand-
stand aforesaid, you constructed and maintained for that pur-
pose during the year 1923 and many years prior thereto a 
certain octagon shaped seating ari·angement, with two rows Qf 
seats, one above the other, around a pine tree. The boards 
of the lower seat thereof were nailed to strips approximately 
one inch thick and three inches wide which said strips were 
about seventeen inches from the ground and extending up 
to and against said pine tree, its only support at that end; 
the other .end of said strips was supported by being nailed 
to a piece of plank extending perpendicular to the ground and 
resting thereon. 
The only way a person or persons seated on the upper 
row of said seating arrangement to get down or off the same 
was by stepping first to the lower seat, thence to the ground. 
That said seating arrangement had been and was especially 
designed, constructed and maintained by you for the comfort 
and use of your patrons and was constantly occupied, both 
upper and lower seats, by your patrons who had paid their 
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admission fees to your said grounds during your exhibitions 
aforesaid, with your knowledge, invitation and consent. 
And it thereupon became and was your duty to use all 
due and proper care and precaution to maintain and keep 
the said seating arrangement in a reasonable safe condition 
and exercise proper care and diligence at all times for the 
protection of all persons paying their admission fees to and 
entering your said grounds, upon your invitation and i~duce-
ment, as aforesaid, whom you knew or ought to have 
page 3 ~ kno\vn would use or occupy said seating arrange-
ment, especially the plaintiff. · 
That on the 31st day of August, 1923, while your fair and 
exhibitions aforesaid were going on, a motor truck ran into 
the said seating arrangement and tore loose that part of the 
lower seat thereof next the grandstand and ladies' hall afore-
said, which fact was known to your officers and employees 
whose duty it was to care for said grounds, buildings, benches 
and seating arrangements, and keep them in reasonably safe 
condition for the use, comfort, occupancy and enjoyment of 
your patrons, and that your said officers and employees 
carelessy and negligently put o~ placed that part of said seat-
ing arrangement torn loose as aforesaid back in its former 
position without nailing, fastening, securing or repairing the 
same, which made it apparently safe, though actually and 
really unsafe, unfit and dangerous to be occupied or used 
by any one in any manner whatsoever. That nothing fur-
ther \vas done to repair said seating arrangement and you, 
your officers and employees carelessly and negligently per-
. mitted and suffered the same to rerp.ain in the unsafe, unfit 
and dangerous condition hereinbefore set forth and described; 
for a long space of time and until the injuries hereinafter 
set forth had been sustained by the plaintiff, all of which was 
wholly unknown to the plaintiff but fully known to you, your 
officers and employees. That on the 31st day of August, 1923, 
several hours after the said seating arrangement had been 
run into by said motor truck and torn loose as aforesaid, 
the plaintiff paid you his admission fee to and entered your 
said grounds; then proceeded with all reasonable care and 
diligence to that part of your said grounds where the said 
seating arrangement is located, wholly unaware that 
page 4 ~ the . same had been run into or injured in any way 
and was then in an unsafe, unfit and dangerous 
condition to be occupied or used in any way, and took a 
seat upon the upper row of same on the side near to, but 
n~t over the part of the lower row which had been run into 
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and torn loose as aforesaid, where he remained a white with 
several other persons who were then sea ted the·reon, then got 
up to get down to the ground, still exercising all due and 
reasonable care and without any knowledge whatever that the 
lower seat had been torn loose and was then in an unsafe 
and dangerous condition to step upon, and in doing so stepped 
to and upon that part of the said lower seat which had been 
torn loose as aforesaid which gave way, broke and crashed 
under the plaintiff, by means whereof he was thrown vio-
lently to the ground and some part of the said lower seat 
struck the plaintiff betw·een the legs just behind the scrotum,. 
cutting, tearing and inflicting a deep and awful wound, also 
tearing loose his entire scrotum causing his testacies to fall 
out on his groins, and the said plaintiff was othe:r;wise greatly 
bruised, wounded, hurt and injured; made sore, stiff and 
lamed, and has remained so for a long space of time, to-wit, 
the present time, from all of which he has ever since suffered 
and still doth suffer great bodily pain and mental anguish, 
and that he is in consequence of said injuries so received 
permanently disabled and rendered unfit to attend to 1his 
necessary affairs, and rendered unfit for any kind of business 
pursuit, or the comfortable enjoyment of life or limb, and 
that in the future he will be prevented always from perform-
ing or transacting any business or affairs whatever; that 
in addition to his great suffering and disabilities, he has been 
put to great expense for surgical and medical attendance, 
nursing and medicine, in and about the attempted 
page 5 ~ healing of said injuries, and became liable for the 
necessary fees therefor. And the said plaintiff says 
that in consequence of said careless and negligent acts of 
the said defendant, its officers and employees, and without any 
fault or negligence on his part, ~e has been permanently in-
jured and his constitution weakened, his health impaired and 
his happiness destroyed. 
You are hereby notified that I will, on the 19th day of 
December, 1923, the same being the 13th day of December 
term, 1923, of the Circuit Court of Accomack County, Vir-
ginia, move the said court for a judgment against you for 
the sum of Twenty Thousand Dollars ($.20,000.00), damages 
sustained in the premises. 
FR,ANK M. LECATO, 
By TURLINGTON & DOUGHTY, 
B. D. AYRES, 
His Attorneys. 
,. . 
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. . 
I hereby accept service of the within notice. 
Given under my hand this 1st day of December, 1923. 
. EASTERN SHORE AGRICULTURAL ASSO-
CIATION, INC., 
By BEN T. GUNTER, 
Its Attorney. 
. And at another day, to-wit: At a Circuit Court held for 
the County of Accomacli, at the Court House thereof, by ad-
journment, on Wednesday, the 20th day of February, A. D. 
1924. 
Fr.ank; }.f. LeCato, Pltff., 
against 
The Eastern Shore Agricultural Association, a Corporation, 
Deft. 
}.fOTION FOR JUDGMENT. 
This day came the plaintiff in his proper person and by 
his attorneys, and the said defendant appeared by its attor-
neys. Thereupon, it being demanded by the plain-
page 6 ~ tiff, by his attorneys, the defendant, by its attorneys, 
filed in writing its ground of defense. Whereupon, 
said defendant, by its said attorneys, entered the plea of 
not guilty in manner and form as .the plaintiff against it in 
His Notice has complained and of this put itself upon the 
country and the plaintiff likewise. Thereupon, came a jury, 
to-wit: Joe S. B. Mears, John Thos. Mapp, L. Thorogood 
~felson, Wm. W. Bloxom, John E. Ross, Marvin Onley and 
Carroll C. Kellam, who were summoned, elected, tried and 
sworn, well and truly, to try t4e issue joined . between the 
parties, and having partly heard· the evidence, but there not 
being sufficient. time within which to complete the trial of this 
cause, were adjourned until tomorrow morning a.t 9:30 
o'clock. 
Virginia: 
In the Circuit Court of Accomack County. 
Frank M. LeCato 
vs. 
Eastern Shore Agricultural Association. 
------- -~- -----
18 Supreme Court of Appeals of Virginia. 
GROUNDS OF DEFENSE. 
1st. That no negligence on the part of the defendant was 
responsible for the injury complained of. 
2d. The injury complained of arose out of the failure on tne 
part of the plaintiff to use ordinary care and precaution in 
occupying the seat or stand around the tree, and in getting 
down from said seat or stand; the seat or stand which caused 
the injury complained of had but a very short time before 
been torn loose from its place by a truck, and the condition 
of said seat or stand thereafter was open and apparent and 
that no prudent man using ordinary care. and precaution for 
his own protection would have undertaken to step 
page 7 } thereon, and if the plaintiff had exercised ordinary 
care and precaution, and observed the seat or stand, 
he would not have undertaken to have stepped thereon, and 
the injury complained of would not have resulted. 
And at another day, to-wit: At a Circuit Cour_t held for 
the County of Accomack, at the Court House thereof, by ad-
journment on Thursday, the 21st day of February, A. D. 1924. 
Frank M. LeCa to, Pltff., · 
against 
The Eastern 'Shore Agricultural Association, a Corporation, 
Deft. 
MOTION FOR JUDGMENT. 
This day came again the plaintiff in his proper person and 
by his attorneys, and the defendant, appeared by its attor-
neys. Whereupon, the Jury s'vorn on yesterday for the trial 
of this cause, appeared in accordance with their adjournment, 
and having fully heard the evidence and arguments of coun-
sel were sent out of Court to consult of their verdict, and 
after some time, returning into Court, returned the follow-
ing verdict: "We, the Jury, find for the defendant." There-
upon, the said plaintiff, by his said attorneys, moved the court 
to set aside said verdict and grant him a new trial in this 
cause on the following grounds: . First, improper admission 
of testimony; Second, refusal of the Court to properly direct 
the jury; Third, improper direction to the jury by the Court; 
Etnd Fourth, because said verdict was contrary to the law 
and the evidence ; which motion being thereupon fully argued 
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the same was overruled, to which ruling-of the Court the said 
plaintiff, by his said attorneys, excepted. Therefore, it is 
considered by the Court that the plaintiff take nothing by his 
said Notice but for his false clamor, be in mercy, &c.~ 
page 8 } and that the defendant recover against the plaintiff 
its cost l!y it about its defense in this behalf ex-
pended. - And the said plaintiff; by his said attorneys, stating 
that he thinks himself aggrieved by the judgment afor·esaid 
.and is desirous Of applying to the Supreme Court of Appeals ·· ·.~. 
of this State for a writ of error and supersedeas to the said 
judgment, it is ordered that the execution of the said judg-
ment be suspended for a period of sixty days from·this day 
for such purpose, provided that the said plaintiff, or some 
one for him, shall enter into bond· before this Court, or the 
Clerk thereof, in his office, in the penalty of Two Hundred 
an.d Fifty Dollars ($250.00), with surety deemed sufficient by 
this Court or its Clerk, made payable to the Commonwealth of 
Virginia, and conditioned according to law. 
And at another day, to-wit: 
Circuit Court of the County of Accomack, on Thursday, the 
7th day of October, in the year of our Lord, nineteen hun-
dred and twenty-six. · 
MOTION FOR JUDGlYIENT. 
Frank M. LeCato, Pltff., 
against 
The Eastern Shore Agricultural Association, a Corporation, 
Deft.· 
This "day came the plaintiff in his proper person· and· by 
his attorneys, and the said defendant appeared by its attor-
neys. Whereupon, came a jury, to-wit: Stewart L. Johnson, 
Harold· 1\L .Phillips, Tank Kellam, Jr., James W. Tyndall, 
Joseph A. Conquest, T. Page Parker and Charles C. Walker, 
who were summoned, elected, tried and sworn, well and truly, 
to try the issue joined between the parties, and having fully 
heard the evidence and partly heard the arguments 
page 9 } of counsel, but there not being sufficient time within 
which to complete the trial of this cause, were ad-
journed until tomorrow morning at 9 o'clock . 
.And at another day, to-wit: 
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Circuit Court of the County of Accomack, on Friday, the 
8th day of October, in the year of our Lord, nineteen hundred 
and twenty -six. 
MOTION FOR JUDGMENT. 
Frank M. LeCato, Pltff., 
against 
The Eastern Shore Agricultural Association, a Corporation, 
Deft. 
This day came again the plaintiff in his proper person and 
by his attorneys and the said defendant appeared by its attor-
neys. 'Vhereupon, the jury sworn on yesterday for the trial 
of this cause, appeared according to their adjournment and " 
having fully heard the arguments of counsel were sent out of 
Court to consult of their verdict, and after some time re-
turning into Court and ~eclaring they had not agreed were 
adjourned until tomorrow morning at 9 o'clock .. 
And on this same day, to-wit: 
Circuit Court of the County of Accomack, on Saturday, 
the 9th day of October, in the year of our Lord, nineteen hun-
dred and twenty-six. . .. 
MOTION FOR JUDGMENT. 
Frank M. LeCato, Pltff., 
against 
The Eastern Shore Agricultural Association, a Corporation, 
Deft. 
. T·his day came again the plaintiff in his proper person and 
by his attorneys and the said defendant appeared by its attor-
neys. Whereupon, the jury, sworn on Thursday last, for the 
trial of this cause, appeared according. to their adjournment 
and were sent out of Court to consult of their verdict, and 
after some time returning into Court returned the 
page 10 ~ following verdict: "We, the Jury, find for the 
Plaintiff, and assess his damages at $3,750.00." 
Thereupon, the said defendant, by its said attorneys, moved 
the Court to set aside said verdict and grant it a new trial, 
in this cause on the following grounds: because of misdirec-
tion of the jury by the Court; because of the Court's failure 
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to properly direct the jury; and because said verdict is con-
trary to the law and the evidence, which motion having been 
fully argued the same is overruled, to which ruling of the 
Court the said defendant, by its said attorneys, excepted. 
Therefore, it is considered by the Court that the plaintiff 
recover against the defendant Thirty-seven Hundred and 
Fifty Dollars ($3,750.00), the damages by the jurors in their 
verdict assessed, with interest thereon from the 9th day of 
October, 1926, till paid, and his costs by him about his notice 
in this behalf expended. And said .defendant in mercy, &c. 
And the said defendant, by its said attorneys, stating that it 
thinks itself aggrieved by the judgment aforesaid and is de-
sirous of applying to the Supreme Court of Appeals of this 
State for a writ of Error and Supersdeas to the said judg-
ment, it is ordered that the execution of the said judgment 
be suspended for a period of sixty days from the risi!lg of 
this Court for such purpose, provided that the said defen-
dant, or some one for it, shall enter into bond before this 
Court, or the Clerk thereof in his office, in the penalty of 
Two Hundred and Fifty Dollars ($250.00), with surety 
deemed sufficient by this Court or its Clerk, made payable to 
the Commonwealth of Virginia, and condition according to 
law . 
. The bond required by the foregoing order, was duly exe-
cuted in the Clerk's Office of the Circuit Court of Accomack 
County, on the 27th day of October, 1926, for the defendant, 
with Harry E. l\1:ears, principal, and Edward B. 
page 11 } Waples, surety. 
JOHN D. GRANT, Jn., Clerk. 
Virginia: 
In the Circuit Court of Accomack County. 
Frank M. LeCato, Pltff., 
against 
Easter;n Shore Agricu~tural Fair Association, Deft. 
CERT"WICATE OF EXCEPTION, NO. 1. 
The following evidence on behalf of the plaintiff and of the 
defendant, respectively, as herejnafter denoted, is all the evi-
dence that was introduced on the trial of this cause. 
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page 12 ~ . In the Circuit Court for the County of Accomack, 
Virginia: 
ON A NOTICE OF J\1:0TION FOR JUDGMENT. 
:Frank M. LeCato, Plaintiff, 
v. 
Eastern Shore Agricultural Fair Association, Defendant. 
Testimony taken at the trial of the above entitled cause 
on the 7th day of October, 1926, in the Circuit Court for the 
County of Accomack, Virginia. 
Judge N. B. Wescott, presiding. 1\!Iessrs. James Elliott 
Heath and B. D. Ayres, Attorneys for the Plaintiff. Messrs. 
B. T. Gunter a_nd J. Brooks Mapp, Attorneys for Defendant. 
Jury empanelled without except~on. 
TESTIMONY. 
FRANI{ M. LECATO. 
Q. What is your full name? 
A. Frank M. LeCato. 
Q. Where do you live? 
A. Painter. . 
Q. Are you the Plaintiff in this case? 
A. Yes, sir. 
Q. How old are you? 
A. Thirty-eight, now. 
Q. Are you a married man? 
A. No, sir. 
' ' ' 
Q. This accident happened at the Yair held for 
page 13 ~ 1923, did it not? 
A. Yes, sir. 
Q. Do you recall on 'vhat day of the Fair it happened Y 
A. August 31st. . 
Q. Do you know what day of the Fair that was? 
A. The last'day. 
Q. Who did you go to the Fair with that day? 
A. Mr. Will Sturgis, my sister, two children and a colored 
girl, and my mother. 
Q. Do you know what time you left home? 
A. Yes. 
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Q. What time was it~ 
A. A quarter past eleven. 
Q. How do you know that?" 
A. B.ecause I pulled out my watch and I saw the time; they 
asked ne the time. . · 
Q. How far is it from your house to the Fair Grounds? 
A. I guess four or five miles. · 
Q. How far is it from your house to the Fair Grounds! 
A. I judge about five miles. 
Q. How did you go, drive in·an automobile? 
A. Yes, a Ford. 
Q. Do you know what time you got to the Fair Grounds f 
A. No, sir, I do not; I didn't notice the time. 
. Q. Did you go straight there from home T 
page 14 } A. Yes, sir. 
·Q. Where did you park your automobile T 
A. Right back of the Ladies' trail. 
Q. Did you get out immediately? 
A. Yes, sir. . 
Q. Where did you go? 
A. Went down to the flying horses. 
Q. Did you pass the tree about which this seat was~ 
A. Yes, sir. . 
Q. Did you notice anything wrong with it? 
A.N o, sir, not a thing. 
Q. With reference to this tree how did you go, did you go 
. between the tree and grandstand, or between the tree and the 
tents? 
A. Went between the tree and the tents. 
Q. And kept on down to the flying horses f 
A. Yes, sir . 
. Q. How long did you stay around there? 
A. I judge about ten or fifteen minutes. 
Q. Did you meet any friends down there Y 
A. Met Russell Powers down there. 
Q. What did you do then? 
A. We stayed down there a while and then we came along 
back around there by the track and got up on that stand. · 
Q. State just how you came back and what part of the stand 
you got up on? 
page 15 } A. We come along back betwixt the track and 
stand and stopped and got up on the stand. 
Q. On which section did you get up on? 
A. The first section~ 
Q. You mean the bottom section? 
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A. Yes, sir. 
Q. And then sat up on the top section~ 
A. :Yes, sir. · 
Q. Which section, or direction did that section facet 
A. The race track. J 
Q. Was ~t close to the section that was broken t 
A. Yes, sir. · 
Q. How closeT 
A. I don't imagine it was very far from it. 
Q. Was it the next section to it! 
A. Yes, sir. 
Q. Did Mr. Powers get up there at that time? 
A. Yes, sir. 
Q. Who else was there f 
A. ~Ir. Whaley and Frank Smith. 
Q. What were you all doing up there f 
A. Just stopped up there to rest, and I think they were 
working out the horses. · 
Q. Were you watching the horses that were being worked 
out? 
A. Yes, sir. 
Q. Were you holding any conversation with your 
page 16 ~ friends seated .up there? 
A. No, sir, just talking. 
Q. Ho'v long did you sit up there, do you estimate ~ 
A. I judge about five or ten minutes. 
Q. What did you do then f 
A. Then I pulled out my watch and told Russell Powers 
it was time to go to dinner-five minutes past twelve. 
Q. Dfd you get down immediately? 
A. Yes, sir. 
Q. Did you get straight down, or how? 
A. Just come around this way and stepped right down. 
(Indicating.} 
Q. With reference to where your automobile was parked, 
did you get down going towards your automobile, in that 
direction, or away from it Y 
A. Towards the car. 
Q. Went towards the car? 
A. Yes, facing the grandstand., 
Q. You stepped on the section facing the grandstand when 
you got dowli T 
A. Yes, sir. 
Q. And that was the direction you were going? 
A. Yes, sir. -
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Q. When you stepped on that section, what occurred? 
A. It just turned over and caught me right in there. (In-
dicating.) 
page 17 ~ Q. Did you see anything wrong with this sec-
tion? 
A. No~ sir, I did not. 
Q. Did anyone tell you that anything was wrong with it~ 
A. No, sir. 
Q. Was there any sign or anything placed up there that 
there was anything wrong with it Y 
A. No sign whatever. 
Q. Did you see any officer or anyone stationed there to tell 
you it was anything wrong with it? 
A. No, sir. 
Q. After you 'vere injured, Mr~ LeCato, what was the first 
thing done with you Y 
A. I was carried home. 
Q. Who carried you homeY 
A. Will Sturgis and Russell Powers and Mr. Whaley. 
Q. Did they carry you in your carY 
A. Yes, sir. 
Q. Were you suffering any amount of pain then Y 
A. Right smart. 
Q. Where did you go first Y 
A. Went right straight home. We went to Doctor White's 
office when .I nrst got hurt and he wasn't in and we went on 
home. 
Q. Where is Doctor White's office-in what townY 
A. Keller. 
Q. About how far is that from the Fair 
·page 18 ~ Grounds? · 
A. I judge about two miles. 
Q. Did.you meet Doctor Cosby on your way~ 
A. Met him a little ways from Keller, betwixt Keller Church 
and that bridge. 
Q. Did the Doctor ·administer any treatment to you when 
he met you on the road? 
A. Yes, he gave me a pili-a morphine pill. 
Q. Did you then keep on immediately home 1 
A. Yes, sir. 
Q. Do you know what time you got home? 
A: No, sir, I do not. 
Q. After you got' home did Doctor Cosby treat your wound? 
A. Yes, sir. 
Q. Did you have to go to bed? 
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A. Yes, sir. 
Q. How long were you compelled to remain in bed Y 
A. Around about nine or ten weeks. 
Q. Did anything unusual take place about the wound 7 
A. Yes, sir, gangrene set in. 
Q. Did you suffer in mind while you were sick? 
A. Yes, sir, right smart. 
Witness witlidrawn until Doctor Cosby arrives. 
MARY SUSAN LECATO. 
DIRECT EXAMINATION. 
Q. Mrs. LeCato, what is your name ~ 
A. My name is Mary Susan LeCato. 
page 19 ~ Q. Are you the mother of Frank LeCatoY 
A. Yes. 
Q. Does he live with you Y 
A. Yes. 
Q. Did you take care of him when he was injured in August 
of 1923? 
A. Yes, night and day; all the time. 
Q. You acted as his nurse, did you? 
A. Yes. 
Q. Will you tell the jury whether or not" he suffered to any 
great extent; it so, ho'v he did suffer? 
A. He seemed to suffered everything ; I just couldn't tell 
you how he did suffer; I had to be with him all the time. 
~fy son in law, }.~Ir. Sturgis, and I stayed by him night and 
clay. Mr. Sturgis never left home at all, we just took care 
of him all the time; the doctor, of course, he dressed the 
wound and we had to help him out, you know. 
Q. Ho'v long did that continue, Mrs. LeCato? 
A. Well, for eight "reeks he was an awful lot of trouble 
to take hare of. 
Q. Was he in bed all that time? 
A. Yes, going on nine weeks he was never taken off the bed 
and the ninth week we taken him up and set him on a chair 
but he couldn't set- up over a minute or two and we would 
have to put him back in bed. 
Q. Did you have to keep anyone with him at 
page 20 ~ night Y 
A. Yes, all the time for eight weeks I never knew 
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what it was to lie down; sitting by the bed all the time for 
Eight weeks and ~Ir. Sturgis with me. · 
Q. Was he able to help himself at all? 
A. No, sir, not at all. 
Q. Was he able to sleep I 
A. He didn't sleep but very little; he was very restless; 
that's why we had to be with him all the time. 
Q. Describe the nature of his suffering~ 
A. Well, he seemed to be in pain and uneasy and just every 
fe"r minutes he wanted us to turn him in another position sa 
he might rest; Mr. Sturgis used to take him in his arms and 
turn him backwards and forwards all night and day. 
Q. Wasn't he able to turn himself? 
A. No, he couldn't turn himself ; he seemed to be as help-
less as a baby; Mr. Sturgis had to turn him all the time. 
WILLIAM W. WHALEY. 
DIRECT EXMIINATION. 
Q. Where do you live Y 
A. Painter. 
Q. Your full name is William. W. Whaley? 
A. Yes. 
Q. What is your business? 
A. Carpenter. 
page 21 }- Q. '"'\Vere you at Keller Fair on August 31st, 1923, 
when 1\-Ir. LeCato was injured? 
A. Yes, sir. 
Q. Do you know the seating arrangement which he was in-
jured upon? 
A. Yes, sir. 
Q. Will you· describe to the jury-you are a carpenter-to 
the best of your ability how that is constructed, how it is 
made? 
A. I think so, sir. You haven't got a picture of that, have 
you? 
Q. No, sir. 
A. Well, gentlemen, this seating. arrangement around the 
tree was slightly an octagon shape; not a true octagon but 
nearer that than any other shape; and there was a seat per- · 
haps eighteen or twenty inches from the ground and about 
the same distance above that there was another seat and you 
would have to step up on the lower seat to get on the top 
seat; and Mr. LeCato came up from the flying horses around 
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this seat next to the race track and got up on this section 
about facing the race track, as near as I can come at it, ·and 
when he went to get down he turned slightly that way, to-
wards the grandstand, and stepped on the section facing the 
grandstand when he got down. That's about the best I can 
describe it . 
. Q. Do you know how this seat was braced, if it was braced 
at all~ 
A. Well, I never noticed it until after it broke down, after 
that of course I did notice it. The only bracing I 
page 22 r could see was where there was a piece of shingling 
lath, what carpenters call it, put ther.e for support 
under this board which was about twelve inches wide, the seat 
was twelve inches wide, and this was in ·the center of this 
board and extended back to the tree, I suppose; H was long 
enough to go back to the tree. That was the only brace I 
could see. 
Q. Do you know whether or not that was nailed to the tree Y 
A. I do not. 
Q. Do you know whether or not there was any brace between 
that piece that went back to the tree and the upper section t 
A. I don't think so; no, sir. It was no brace there at that 
time. 
Q. This piece you spoke about that \vent up against the 
tree, was the piece that injured Mr. LeCato, wasn't it? 
A. Yes, when the board turned over that threw that up . 
. Q. Were you working for the Fair .Association that da:yf 
A. No, sir. 
Q. Do you know what time you got to the Fair that dayf 
A. I couldn't swear exactly what time we got there ; I know 
about the time I left home. 
Q. What time did you leave home? . 
A. Near eight o'clock; only a few minutes one way or the 
other; I wouldn't say the exact minute because I don't re-
member that. . 
Q. Do you know how long you had been there when this 
·accident happened Y 
A. Somewhere around two and a half or three 
page 23 ~ hours, or more. 
Q. Who were with you? 
A. I went there with Frank Smith. 
Q. Did you and Mr. Smith stay together that morningY 
A. Practically that morning; 'that is from the tmie we got 
there until noon. 
Q·. Did you know there was anything wrong with this seat 
before the accident happened~ 
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A. No, sir. . 
Q. Did yon notice anything about it? 
A. Didn't notice anything in any way, shape or form. 
Q. What part were you sitting on when the accident took 
placeT 
A. I was sitting on the part facing the flying horses, or the 
East gate, some people call it the North gate. I was in the 
opposite direction from the grandstand. 
Q. Do you know who else was around there at that time 
when the accident happened 7 
A. No, sir, I just can't recall who was around there, be-
cause I was talking to Mr. Smith and I wasn't really paying 
any attention as to who was standing around there. 
Q. Do you kno'v what time this accident happened T 
A. Very near twelve o'clock; only a fe"\v minutes one way 
or the other. Around twelve o'clock, I would say. 
Q. How do you fix that in your mind 7 
A. The best way I can tell you: Frank and I were talk-
ing shortly after I got up there a:bout the people ga;thering 
slow and I took my watch out and looked at it 
page 24 ~ and it was just twenty minutes after eleven. 
Q. Had 1\{r. LeCato gotten on the seat then? 
A. Mr. LeCato wasn't there then, no, sir; and ~lr. Smith 
and I sat there to the best of my judgment about fifteen 
minutes before Mr. LeCato and 1\{r. Powers came up, and 
then they came up and got up you might say behind me some-
where, and they sat there twenty-five or thirty minutes, not 
over that, and I heard Mr. LeCato say, "It is five minutes 
past twelve and I am going to dinner~', or something like 
that; that is how come me to speak about the time. 
Q. And it was immediately after that that the accident oc-
curred, when Mr. LeCato said it was five minutes past twelve? 
A. Yes, when he spoke that I heard a noise and I turned 
around and looked and he had fallen. 
Q. What was his appearance after he had fallen? 
A. When I first saw him he was down and his shoulder 
was right up against this tree and he didn't make any effort 
to get up, I don't know whether he could or not, and then 
Mr. Bee Kilmon got to him, one of the first men, and they had 
reached down and got hold of this piece and started to pull 
it away just as I got down and walked to him. 
Q. Did you see how he was injured at that time? 
A. No, sir, not until after he had got up. 
Q. Did you see after he got up Y 
A. Yes, sir. 
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page 25 ~ Q. When Mr. LeCato got up, Mr. Whaley, how 
was he injured; what did you notice~ · 
A. His pants, of course, were badly torn and his testicles 
were hanging down; I could see them between his legs when 
he would step when he was walking off. 
Q. They were torn out Y 
A. Yes, it seemed like the outside skin ; it seemed the stick 
struck back of his testicles and skinned them off and they 
were hanging down low; you could see that plainly. 
Q. Could yon give an idea how low they were hanging 
down? 
A. Yes, I think somewhere· about four inches probably; it 
looked to me like four inches. 
By the Court : Below normal Y 
A. Yes, sir, I think so. 
Q. Was he bleeding any at that time? 
A. He was bleeding some but not very much at that time. 
Q. Did you go with him when they carried him awayY 
A. I went home with him. . . 
Q. Did you a sst Doctor Cosby in fixing him up Y 
A. Yes, sir. 
Q. Can you say whether he suffered? 
A. He didn't seem to suffer at the time he was being 
treated; at the time. Doctor Cosby was giving him attention 
he was lying quiet. 
Q. Was that after he had given him the morphine pill Y 
A. Yes~ 
page 26 ~ Q. Do you know Doctor Cosby? 
A. Yes. 
Q. Can you state what his standing i~ as a physician? 
It is admitted that he_is a good physician and stands A 1 
as a p~ysician in this County. 
Q. Had anyone warned you that morning that this seat 
was dangerous·.~ 
A. No, sir. 
Q. Had it been brought to your attention in any way? 
A. No, not in any way, shape or form, before the accident 
occurred. 
Q. Do you recall a bench that was situated between the 
track and this seating arrangement? 
A. Yes, sir. 
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- Q. Do you know how far the corner of that bench was 
from the corner of this seating arrangement. that was torn 
loose by the truck f 
A. I don't know exactly but I could probably come close 
to it. 
Q. Have you stepped it offt 
A. I did once, yes. 
Q. How far was that Y 
A. Twenty-one feet from the corner oi this bench to the 
seating arrangement; about twenty-one feet. . 
. Q. Can yon state whether or not tbe corner of that bench is 
in full view of the corner of this seat that was torn loose 
by the trnck-ca~ you see the corner torn loose from that 
bench? 
page 27 ~ A. You could see it but that is off a space this 
way; the end of this bench that yon speak of don't 
make up flush on a square corner but it is kind of diagonal 
direction, but yet it looks like a pretty plain view. 
Q. Have you at any time stationed yourself where this 
bench was fo see if yon could get a good view of this corner ·· 
that was brokenY 
A. Not before yesterday. 
Q. Did yon do it yesterday? 
A. Yes, sir. . 
Q. Could you see plainly the corner. of the bench that was 
broken from this bench Y 
A. I could yesterday when nobody was in the way. 
Q. There is a good plain view and the corner o£ the. bench 
comes up flush enough to see that corner plainly~ 
A. You could if there was no people in the way. 
CROSS EXAMINATION. 
Q. This bench that you are talking about: do you know 
whether it was in the same place as in 1923 Y 
A. The bench has been taken a'vay recently, I just don't 
know what time, but it was some grass showed like as if 
where this bench was and I went to the corner of this bench, 
where this bench was, but whether that was the same bench 
that was there in 1923 I don't know. · 
Q. ·You don't pretend to tell the Court and jury that from 
the corner of the bench in 1923 you had a plain 
page 28 ~ view of the part of this octagon seat that was 
knocked loose 7 
A. I told Mr. Ayres if it was a lot of people in the way 
~- ------ ------
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you couldn't see it plain but you could see it plain if nobody 
"\vas· in the way. 
Q. Do you know anything about the bench in 1923Y 
A. Yes, I remember there was a bench there in 1923 but 
whether it was the same bench I couldn't say. 
Q. Do you remember the location of the bench in 1923 f 
A. Yes, I know practically where it was: at the same place 
as the one yesterday .. 
Q. In going up to this seating arrangement the day of the. 
accident you came from the direction of the flying horses,. 
didn't you1 
A. Yes, ·sir. 
Q. The part of the seat that was knocked loose is on the 
other side, over facing the grandstand, wasn't it f . 
A. ·Yes, pretty well. 
Q. Had you at any time after the seat was knocked ~oose 
that morning had occ~sion to go ar9und on the side of the 
octagon that was knocked loose-had you been around on that 
side that morning Y 
A. I ·can't recall whether I had been on that side of that 
seat; if I had I don't remember it; if I did I didn't see any-
thing about the seat. being bro~en ; I didn't stop there. 
Q. You have no recollection of having been where you could 
see itT 
page 29 r A. No, sir, I have .not; 1 don't temember going 
up that side in the morning at all. 
Q. So far as your recollection goes the whole seat may 
have been off, because you couldn't have seen it, because you 
had not been around there? 
A. Yes, sir, especially on that side. 
FRANK R. SMITH. 
DIRECT EXAMINATION. 
Q. What is your full name~ 
A. Frank R. Smith. 
Q. Where do you live f 
A. Painter. 
Q. What is your occupation f 
A. Carpenter. _ 
Q. Were you at Keller Fair the day that Mr. LeCato was 
injured? 
A. Yes, sir. 
Q. Were you in any way employed by the l{eller Fair, that 
is the Eastern Shore Agricultural Association Y 
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A. Yes, sir. 
Q. What was your position with them. 
A. Helper. · 
Q. You mean that you did anything they called on you to 
doY 
A. Yes, sir. 
Q. Do. you know what time you got to the Fair 
page 30 ~ that morning? 
A. I don't know exactly; I think I left Painter 
around about eight o'clock. 
Q. Did you and Mr. Whaley go together! 
A. Yes, sir. 
Q. Did you stay together all that morning? 
A. Pretty well ; yes, sir. 
Q. Do you know whether or not you 'vent around this seat-
ing arrangement ~Ir. LeCato was injured on that morning? 
A. I wouldn't say for sure;. Mr. Whaley and I walked pretty 
well over the ground that morning. · 
Q. Can you say wli~her or not you passed this seating ar-
rangement inat morning Y • 
A. I may have . been around it; I wouldn't say for sure; 
most likely I did, because I was walking backwards and for-
wards around the grounds. 
Q. Did you at any time that morning take a seat on this 
seating arrangement that morning? 
A. Yes, sir. · 
Q. Who was with you 7 
A. Mr. Whaley. 
Q. What part of the seat did you sit on? 
A. Facing the flying horses, towards the North gate. 
Q. On which side of Mr. Whaley were you, on his right or 
left? 
A. J hardly know, to tell you the truth. I don't remember, 
it has been so long ago. 
· Q. Were you and Mr. \Vhaley on the seat prior 
page 31 ~ to Mr. LeCato and Mr. Powers coming up there? 
A. Yes, sir. 
Q. Do yon remember when ~Ir. LeCato and Mr. Powers 
came up there? 
A. Yes, sir. 
Q. From which direction did they come? 
A. From toward~ the flying horses. 
Q. From the flying horses towards the grandstand? 
A. Yes, sir. 
Q. In the same direction you had come from? 
A. Yes, sir. 
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Q. What part of the seat did they take a seat on 7 
A. Facing the grandstand ; they walked, so I thought, and 
they got up on the seat facing the grandstand. 
Q. Did they walk around the seat on the side next to the 
race track or tents? 
A. Race track. 
Q. Do you know whether they were fa~ing the grandstand 
or race track, as a matter of fact, Mr. Smith~ . 
A. It looks to me like they were facing the race track more 
than the grandstand; I didn't pay any particular attention 
to that; I didn't have any cause to, you know. 
Q. Do you know what time it was you and Mr. Whaley 
took your seat on there? 
A. I suppose around about eleven o'clock, I 
page 32 ~ think, to the best of my knowledge. 
Q. Did either of you look at a watch after you 
got up there Y 
A. Yes, sir. 
Q. Which one Y 
A. Mr. Whafey .. 
Q. r_rell the jury what time it was then and why you re-
member it? 
A. Well, the crowd had gathered very slow and I just" hap-
pened to ask J\tfr. Whaley what time it was and he pulled out 
his watch and said it was twenty minutes past eleven. 
Q. Ho'v long after that before Mr. LeCato took his seat 
on it? 
A. I suppose we had been up there half a.n hour or such a 
rna tter ; somewhere along there. 
Q. Just estimating it? 
A. Yes, sir. 
Q. How long after Mr. LeCato took his seat before the 
accident occurred___._ I will ask you this: Do you know at what 
time the accident did occur? 
A. Yes, sir. 
Q. What time was that? . 
A. Mr. LeCato pulled his watch out and said it was five 
minutes past twelve and "I am going to get my dinner". 
Q. Do you know what happened then? 
A. Yes, sir. 
Q. What did happen? 
A. He started to get off and I heard a noise and turned 
around and found he was down; the bottom step 
page 33 ~ gave away. 
Q. How was he injured~ 
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A. A shmgling lath caught him up between his testicles 
here. 
Q. What sort of injury did it produce 7 
A. I don't know. 
Q. Did you see him, I mean Y 
A. Yes, sir. -
Q. What was his appearance after the injury? 
The Court : Would it not suffice for the purpose of your 
case to ask if he heard the testimony of Mr. Whaley and if 
it substantially the same as Mr. Whaley's! 
Q. Did you hear that, Mr. SmithY 
A. Yes, sir. · 
The Court: Did you hear the statement of the preceding 
witness, Mr. Whaley, as to the character of injury which the 
plaintiff suffered from the fall at that. time Y 
A. Yes, sir. 
The Court: Was his statement correct, substantially, as to 
the injury that LeCato received Y 
A. Yes, sir. 
Q. Mr. Smith, had you been warned that this place was 
dangerous? 
A. I had not. 
Q. Did you notice anything wrong with it at 
page 34 ~ all? 
A. No, sir. ·-
Q. You saw no sign, or person, or anything else, to warn 
you it was dangerous Y 
A. No, sir. · 
Q. About the crowd on Friday: you said that they gathered 
slowly? 
A. Yes, sir. 
Q. At that -time the Fair only ran four days, didn't it f 
A. Yes, sir. 
Q. And that was the last dayf 
A. Yes, sir. 
Q. As a matter of fact, Friday crowds at that time were 
usually smaller, weren't they Y 
A. I think so, the best I can remember. 
Q. And at the time this happened there hadn't been many 
people gathered 7 
A. No, sir. 
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CROSS EXAMINATION .. 
Q. When you went up to the stand yon came from the 
direction of the flying horses·? 
A. Yes, sir. · 
Q. How many times had yon be~n around this seating ar-
rangement that dayf 
A. Why, I couldn't tell you, Mr. Gunter, I haven't kept 
track; maybe once, twice, or I don't know whether I went 
around any or not. 
Q. You aren't sure yon went around the place 
page 35 r at all that dayf . 
A. I don't know whether I did or not; more than 
likely I did ; I was walking around the grounds. 
Q. If yon don't know whether you did or not, say so; I 
am not after anything likely. 
A. I expect I did, yes, sir ; I will say I did go around. 
Q. Did yon go · around on the side where the seat was 
broken? 
A. Yes, sir. 
Q. How many times that dayf 
A. I don't knlt\v. 
Q. Do yon recall testifying in this case before f 
A. Yes, -sir. 
Q. You were asked this question; were you not ~ ''I under-
stood yon to state that you might have been on that seat two 
or three times that day. Are you able to state positively that 
you were on there on any occasion except the time you were 
with ~fr. Whaley?'" "A. No, sir, I wouldn't swear one way 
or the other." 
A. Yes, sir. 
. Q. What is your testimony today f 
A. The same. 
Q. Are yon able to state positively yon were on there at any 
timef 
The Court: That is on tl1e seat; you have been interro-
gating him as to walking around. 
Q. What time of the day did you go around on the side 
where the seat was broken 1 
page 36 r A. In the morning part of the day. 
Q. What time in the morning! 
A. I ·won't say; I don't know. · 
Q. Can you estimate itf 
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A. Shortly after I had gotten there, or it may have been 
an hour or an hour and a half later. · 
Q. You do remember these other times: you remember the 
time you left home and the time you got up on the stand with 
Mr. Powers! 
A. :Yes. 
Q. And you fix the time of the accident at twelve o'clock, 
but you can't fix the time at all that you were on the seat 
next to the broken seat Y 
A. No, I cannot. 
Q. Will you swear you were on that seat~ 
A. Yes, I think I walked around that seat. 
Q. How near did you get to it 1 
A. I don't know; I never measured it. 
Q. Have you any idea Y 
A. Maybe three or four feet, or four or five feet. 
Q. And you saw nothing the matter that time? 
A. No, sir, I never looked at it. 
RUSSELL POWERS. 
Q. What is your name? 
page 37 ~ A. Russell J. Powers. 
Q. Where do you live? 
A. Tasley. 
Q. How old are you f 
A. Twenty-six. 
Q. Were you at l{eller Fair, it is called, the proper name 
is the Eastern Shore Agricultural Association, on Friday the 
31st day of August, 1923, when J\Ir. LeCato was injured? 
A. Yes, sir. 
Q. What time did you arrive at the Fair Ground that morn-
ing? 
A. I imagine about eleven thirty. 
Q. How do you estimate that? 
A. Well, we waited at Painter crossing for the eleven 
o'clock train to go over. 
Q. What do you call the.Painter crossingi 
A. There by the postoffice. 
Q. In the village of Painter Y 
A. Yes, sir. 
Q. And Painter is how far from Keller Fair Grounds? 
A. I imagine it is about four and a half or :five miles. 
Q. You were then living down the County, were you Y 
A. No, sir, I was living at Quinby then. 
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Q. And you had to go by Painter to get to Keller FairY 
A. Yes, sir. 
Q. What is this eleven o'clock train that you speak ofY 
A. Express train. 
page 38 ~ Q. And that was at the crossing and you had to 
wait for it to pass 1 
A. Yes, sir. 
Q. Did you see Mr. LeCato after you got to the Fair 
Grounds? 
A. Yes, sir. 
Q. How long had you been there before you saw him f 
A. Maybe ten or fifteen minutes. 
Q. Had you and Mr. LeCato been together after that? 
A. ·We walked around a while, yes, sir. 
Q. · What part of the grounds were you then Y 
A. We were down towards the merry-go-round. 
Q. Where did you go from there 1 · 
A. Well, we walked around there on the grounds a while and 
then we went up and sat down on this seat facing the race 
track. 
Q. From which direction did you approach the seat 7 
A. From the merry-go-round. 
Q. From the directiC'n of the merry-go-round towards the 
grandstand f 
A. Yes, sir. 
Q. What part of the seat did you and Mr. LeCato sit on f 
A. Facing the race track. 
Q. Were you ·on Mr. LeCato's right or leftY · 
A. On his right. 
Q. Do you know.what time the accident happened? 
. A. No, sir, I do not exactly; I imagine it was about twelve 
o'clock, or somewhere around there. 
Q. Have yon any reason for saying that; did 
page 39 ~ you look at a watch, or anyone.Iook at a watch? 
A. Mr. LeCato .did; he said it was about lunch 
time; about five minutes past twelve, I think he said. 
Q. Did he state what he was going to do then? 
A. I think he said his mother had lunch and he was going 
to eat lunch. 
Q. Did you notice anything wrong with this seating ar-
rangement you were sitting on Y 
A. No, sir. 
Q. Had anybody warned you in any way that it was dan-
gerous? · 
A. No, sir. 
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Q. Were they working horses at that time ~ 
A. Yes, sir, some. · · 
Q. Were you and Mr. LeCato watching 'the racing there! 
A. Watching the horses, yes. 
· Q. And talking, of course 7 
A. Yes, sir, talking. 
CROSS EXAMINATION. 
Q. Mr. Powers, you came in and went in the Fair Grounds 
from the Keller gate, did you Y 
A. Yes, sir. 
Q. Where did you park your car? . 
A. I don't remember now; it was down towards the Ladies' 
Hall, down that way. 
Q. ·You went from there down towards the flying 
page 40 r horses? 
A. Yes, sir. 
Q. Had you been near this seat at a.ny time that morning 
before you and Mr. LeCato went up and sat down on it? 
A. I don't remember, sir. 
Q. Are you prepared to say that you had ever been on 
the side of that octagon seat that was broken loose before 
the accident? 
A. I may have _walked by, Mr. Mapp, but I didn't notice 
the seat. 
Q. You have testified in this case before, ·haven't you Y 
A. Yes, sir. 
Q. I am going to read you the following question and an~ 
swer and ask you if this is correct : ''Are you sure you had 
been toward the grandstand that day be~ore you came up 
with Mr. LeCato? Answer: No, sir, I had not been up that 
'vay. '' Did you testify to that at the last trial? 
A. I will tell you where we parked our car : we came in 
the Keller gate and parked our car on the Eastward side or 
Southward side-the right side of the gate going in. 
Q. Did you testify at the last trial that you had not been 
up that way, that is towards the grandstand, before the acci-
dent that morning~ 
A. No, sir, I hadn't, only I might have walked by after I 
left the car. 
The Court: You are not asked now what may have taken 
place; the thing you were asked is if upon th~ form~r trial 
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you testified as he read the question and your an-
page 41 f swer f . 
A. I don't remember, sir. 
The Court : That answers the question .. 
Q. From where you were sitting you couldn't see the broken 
board, could you f 
A. No, sir. 
RE-DIRECT EXA~1INATION. 
Q. In going down towards the flying horses did you pass 
down in front of the tents or behind them Y 
A. I don't remember now, :rYir. Ayres. 
Q. You were on the same section of this seat with }tfr. Le-
Cato? 
A. Yes, sir. 
Q. And you stated you ·could not see anything dangero'!:!S 
from where you were sitting Y 
A. ~o, sir. 
THOMAS J. CHANDLER. 
DIRECT EXA1\1INATION .. 
Q. What is your namef 
A. Thomas J. Chandler. 
Q. Where do you ·nve f 
A. Melfa. 
Q. Were you at Keller Fair on the day Mr. LeCato was in-
jured in 1923 f 
A. Yes. 
Q. Do you know what time yon got there that day? 
A. I don't know exactly to the minute. I had 
page 42 ~ my dinner at home about ten minutes after eleven; 
I was living at Pungoteague at that time. I drove 
over to the Keller Fair Grounds and I imagine I arrived 
there a few minutes before twelve and I got out of the car 
and stopped at the stable end of the grandstand and I walked 
around the other way as though I 'vas going down to the 
Northeast gate, or. what I call it, and 'vhen I circled around 
this tree where this bench is in question, coming in this direc-
tion between the Educational Hall and quarter stretch, why 
I came around this tree and came out that way. 
Q. "That"' aon't mean anything. 
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A. I circled around the tree but didn't go around the seat 
that was brokwn; I was side of 1\{r. LeCato and about the 
time I stopped he slipped down; I was in the act of passing 
and he slipped down . and I was side of him when this piece 
flew up and caught him. 
Q. You were then living at Pungoteague? 
A. Yes. 
Q. How far is that from the Keller Fair Grounds~ 
A. I would suppose right around four miles, maybe a little 
nearer, but somewhere around that . 
. Q. You had dinner at ten minutes past eleven Y 
A. Yes. 
Q. And went immediately to the Fair Grounds? 
A. Yes. 
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through-
Q. Driving in an automobile, I suppose? 
A. Yes. 
Q. As I understand it, you got there and came 
A. (Interrupting) It was right around twelve; I don't think 
it was fifteen minutes either way, but if it was any over it 
was after twelve. 
Q. You were between this seat and the race track when the 
accident occurred? 
A. I came up between the seat where he was sitting and this 
bench that sat over in the corner between the railing and the 
race track; I came by in that corner. 
Q. This bench-you are speaking about ran parallel with the 
race track? 
A. Straight with the railing of the track. 
Q. Do you know how far the end of that bench came up Y 
A. It came up terrible close but I don't know exactly. 
Q. Up close to the point where the seat was broken? 
A. Not very far off. 
Q. With reference to that bench, had you gotten to the end 
of it or not? 
A. Yes, I was off abreast the end of the bench ; somewhere 
thereabout . 
Q. Were you looking in the direction of Mr. LeCato? 
A. No, sir, not exactly at that time; I had just walked up 
and 1\-fr. Bee Kilmon was standing up about three or four 
yards ahead of me and I 'valked up face to him and \Ve were 
closer than three yards together and there· is where I stopped 
. and just as I stopped Mr. LeCato went to get up, · 
page 44 ~ I suppose, and he slipped and his feet \Vent for-
ward and his head back. 
Q. Did you see him when he raised up to get off the seat? 
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A. Hardly, because I was probably looking ahead,"but ·by 
the time of the noise I looked at him and he was rolling then. 
Q. Can you state whether or not you saw the seat prior to 
that time~ 
A. No, sir, I had just gotten there. 
Q. You didn't see itT 
A. No, sir. 
Q. Did you see the injury which he suffered Y 
A. No, sir, not much of it, because I didn't go around the 
grandstand at all; I only saw him when they walked off with 
him. 
Q. Were you in the Courthouse when Mr. Whaley testi-
fiedT 
A. Yes, sir. 
Q. Did you hear pis testimony T 
A. Yes, sir. -
Q. Did you hear what he said about the appearance of his· 
injury as he walked off? 
A. I didn't notice that very close any way. 
Q. Had anyone warned you this seat was dangerous? 
A. No, sir, because I had just gotten there; no one hadn't 
said anything to me, oJ course, I had just walked over and 
gotten there. 
CROSS EXAMINATION. 
. Q. By the time you got up near this seat this acci-
page 45 ~ dent occurred Y 
A. ·Yes, just as I come to a stop it occurred 
right there. 
Q. And you didn't notice the seat at allY 
A. No, sir. 
EDWARDS. STURGIS. 
DIRECT EXAMINATION. · 
Q. Your name is EdwardS. Sturgis, I believeY 
A. Yes, sir. 
Q. Where do you live ~ 
A. Davis Wharf. 
Q. Were you at the Keller Fair on the day that Mr. LeCato 
was injured Y . . 
A. Yes, sir. 
Q. Do you know what time-you arrived at the Fair Ground 
that morning Y 
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A. Somewhere .around twelve oJ~Iock, I think. 
Q. Did you arrive there prior to the time :Mr. LeCato was 
injured? 
A. I don't think I was there over five minutes when it hap-
pened. 
Q. Yon were there when it happened 7 
A. Yes, sir. 
Q. Did you see it happen f 
.A. No, sir. 
Q. Where did you park your car when you came in f 
A. On the left as you go in Keller gate. 
Q. That is the South gate? 
page 46 } A. Yes, sir. 
By the Court: That is known as the Keller gate, is itt 
A. Yes, sir. 
Q. Where did you go :when you got out of the car? 
A. I walked up to the track; they were working out some 
horses and I taken a seat on one of them benches right side 
· of the rail. 
Q. On one of the benches that is described as having been 
removed now~ 
A. Yes, sir. 
Q. Did you pass behveen the grandstand and this seat we 
·are talking about? 
A. Yes, sir. 
Q. Did you notice anything unusual or wrong with that 
seat? · 
A. No, sir. 
Q. Did anyone warn you it· was dangerous f 
A. No, sir. 
Q. Did you see Mr. LeCato when he was hurtY 
·A·. I saw him after he was walking off. 
Q. You didn't see him when he fell? 
A. No, sir. 
Q. Did you hear Mr. Whaley's evidence as to the character 
of his injury? · 
A. Yes, sir. · 
Q. Is that substantially· correct? 
A. ·Yes, sir. 
page 47 } CROSS EXAMINATION. 
Q. They were warming horses some on the track f 
A. Yes, sir. 
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Q. Yon left your car and went right over to the track r 
A. Yes, sir. 
Q. Fond of horses any way, aren't yon~ 
A. Yes, sir. 
Q. Are you prepared to tell the Court and jury that you 
ever looked towards· the seat at all 1 
A. No, I did not ·until I heard this noise, and I turned 
around and they were walking off with Mr; LeCato. 
Q. Watching the horses where you were the whole seat 
could have been removed, couldn't itt 
A. Yes, sir .. 
RE-DIRECT EXAMINATION. · 
Q. If that whole seat had been taken away you wouldn't 
have noticed it Y 
A. If all around the whole tree had been maybe I would, 
but one seat I wouldn't have noticed. 
Q. It was nothing unusual to attract your attention¥ 
A. No, sir. · 
T. G. KELLAM. 
Q. What is your name f: 
A. Tankard G. Kellam. 
Q. Where do you live 1 
A. Onancock. 
page 48 ~ Q. Were you at the Keller Fair in 1923, ·when 
Mr. LeGato was injured f 
A. Yes. 
Q. Did you hold any official position at that timef 
A. I was one of the officers there. 
Q. What office did you hold ~ 
A. I hardly know. 
By the Court: Peace officer, were you not-there to com-
mand and maintain peace? _ 
A. Yes, sir. 
Q. Was it not a part of your duties to observe about the 
grounds and report anything unusual that you saw? 
A. Anything that I saw, yes, sir. 
Q. What time did you get on the grounds the morning Mr. 
LeCato was injured Y · 
A. I couldn't tell you if I was going to be shot. 
Q. Could you give some estimate! 
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A. Couldn't tell you, I don't know; most of the time I gen-
erally tried to get there around nine o'clock; sometimes I 
have been there as late as half past ten; I have no way of 
knowing what time I got there that morning. 
Q. Did you see }.{r. LeCato 'vhen he was injured? 
A. I didn't see him fall but I saw him just after; I sup-
pose he had just struck the ground. 
Q. How long had you been there, according- to your estima-
tion, before he was hurt T 
page 49 ~ A. I don't l1ave an idea. 
Q. Had you been there two hours T 
A. I don't have an idea. 
Q. Had you been there three hours 1 
A. I have no more idea than nothing in the world. 
Q. Had you walked about the grounds any prior to that· -
time? 
A. I think so bnt I couldn't tell you, and as far as I could 
say is if I had been there some time probably I had, if I 
hadn't bP.en there long I hadn't; that's the only way I could 
answer that. 
Q. Do you remember talking to me about this the other 
night? 
A. Yes. 
Q. Do you recall telling me you had passed that place a 
number of times 7 . 
A. I think I did, but to come right out and be positive-
if I knew whether I got there at nine o'clock or half past 
ten-but when you are swearing to a thing-I want to be 
fair to both sides. 
Q. What I want to know is had you patrolled the grounds? 
A. If I had been there some time, I had ; if I had not been 
there long, I hadn't. 
The Court: He has no distinct recollection of the fact. 
Q. Where were you sitting at the time this accident hap-· 
pened? 
A. About as far as from here to that post over there. 
Q. Which post? 
A. That post right there. 
page 50 ~ By the Court: Twenty or twenty-five feet? 
A. Twenty feet, I .guess, or twenty-five; I was 
sitting on the corner at that seat that comes down that fence 
and another one turns so; I was sitting on his corner when l1e 
fell. : · · 
46 Supreme Court of Appeals of Virginia. 
Q. With reference to the corner of the seat you were 
sitting on how was located when you look at the corner of 
the seat that was broken-was it up flush with it-did you 
look right straight at it where you were sitting? 
A. No, a little bias. 
Q. Could you see that corner plainly? 
A. Yes, indeed. 
Q. Did you notice ·anything wrong with it in your position f 
A. Didn't notice anything wrong; didn't know anything 
at all until he fell. · 
Q. Was it anything unusual to attract your attention 7 
A. No, sir. 
Q. Had you been told by the officials to warn patrons that 
this place was dabgerous? 
A. Nobody had said anything to me. 
Q. Nobody had given it as your duty to keep people off 
this seat? 
A. No, sir, didn't know anything about it. 
Q. And it had not been brought to your attention? 
A. No, sir, didn' know anything about it until he fell. 
Q. Can you give me an estimate of how long you had been 
sitting on this corner before Mr. LeCato fell f 
page 51 ~ . ..A. I don't think I had been sitting there many 
minutes. · 
Q. Five minutes ~ 
A. I think I had been sitting there probably ten minutes; 
somebody was sitting there with me but I don't recall who it 
was sitting there at the time. 
CROSS EXAMINATION. 
Q. Mr. Kellam, as a matter of fact, there was no occasion 
at the time for your charging your memory with these facts-
yo_u have no distinct recollection about it, have you Y 
· A. Oh, no, sir ; as well as I recall, Mr. Bee Kilmon attracted 
~ my attention and caused me to see that he fell; it seems to 
me it was Mr. Bee Kilmon coming that way that attracted 
mv attention. 
·Q. In other wo;rds, your eye was not on Mr. LeCato at the 
time the accident was occurring? 
A. No, sir, I never saw or knew Mr. LeCato was anywheres 
close by or on the grounds. 
Q. Do you recall in w·hich direction you were looking; were 
you looking at the race track, the horses, or anything of that 
kind, or don't you know f 
A. That's right hard to say, but I should think I was facing 
this way, on this side, facing down or looking towards the 
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grandstand and this man, whoever was talking to me, was 
sitting to my right, right beside of me. 
RE-DffiECT EXAMINATION. 
A. You mean you were looking down towards the grand-
. stand when 'when the accident happened f 
page 52 } A. :Yes, as well as I recall I was looking down 
the grandstand fence. 
WILLIAM E. COSBY. 
DffiECT EXAMINATION. 
Q. What is yqur name t 
A. William E. Cosby. 
Q. What is your profession 7 
A. I am -a physician. 
- I I 
Q. Where do you practice t 
A. At Painter, Virginia. 
Q. How many years· have you been practicing medicine? 
A. Been at Painter sixteen years. 
Q. From what school did you graduate? 
A. Medical College of Virginia, Richmond. 
Q. Have·. you had experience in treating and lacerations all 
that time that occur in a physician's practice? 
A. I have been attempting it for sixteen years.· 
Q. Were you called on to treat Mr. LeCato in August, 1923 ~ 
A. Yes. 
Q. What time did you get the message, Doctor, that he had 
been injured? 
A. The call came in just before I came l1ome for lunch, 
which was about twelve thirty, or it was probably twelve 
thirty when I got in for lunch and the call had just gotten 
in. Mrs. Wbite phoned my wife that Mr. LeCato 
page 53 ~ was hurt and that Doctor White was out and to 
come to Doctor White's at once, or as soon as I 
could, so I went on through and I met him just beyond Keller 
towards home ; they were bringing him to see me. 
Q. How far from Painter towards Keller did you meet 
hhn? . 
A. Just beyond the Church; between the Church and the 
railroad track. 
Q. About an eighth to a quarter of a mile from the rail-
road? 
A. Yes. 
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Q. Was he SU:ffering at that time Y 
A. Yes, he seemed to be suffering very much. 
Q. Did you do·anything for himY 
A. Only something to ease his pain; I gave·him a morphine 
tablet. 
Q. What did you do then t 
A. I told them to drive slowly and I would arrange things 
on the other end; I thought it best to get him home as soon as 
he could get there. 
Q. I-Ie was then living with his mother¥ 
A. Yes. 
Q. When yon got him home what did you find his condition 
to beY .. 
A. He had this lacerated and punctured wound. 
Q. Let me interrupt. Suppose you take Mr. LeCato there 
and demonstrate to the jury how he was injured and what 
· the result of his injury has been f 
A. He was full of blood, his pants were torn and he had 
this punctured \Vound up underneath here, that's 
page 54 ~ the scar under here; the slab struck him up under-
neath here. 
Q. Where do you call that f 
A. That is back of-the scrotum; it just ripped that skin 
right out and left his testicles hanging out here below, just a 
ragged wound, and there is a punctured \vound up in there 
probably an inch or an inch and a half deep. 
Q. Were his testicles hanging down abnormally~ 
A. Just about opposite the flap; they were exposed. 
Q. Could you see the cords, Doctor Y 
A. Yes, the cords were exposed. 
Q. Was there any injury to the cords f 
A. The punctured wound was up by the cords and every-
thing was ripped right out and the cords were exposed; you 
could see the cords readily. 
Q. Has this had any effect on his penis? 
A. Yes, since it was contracted the penis has drawn back. 
Q. Is this piece the skin or penis 7 
A. That is the foreskin, the penis is here; it is not in his 
abdomen, but you see it is contracted very much. 
Q. When you say it is "here", what do you mean Y 
A. I mean it is not in his abdomen; 
Q. What part of his anatomy is it in? 
A. It is not in his abdomen; you can feel it but it is con-
tracted; it is drawn back up in here. 
Q. Is that the result of this injury? 
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page 55 ~ A. He didn't have it before the injury. 
Q. Did you ever have occasion to examine him 
before the injury¥ 
A. Yes. 
Q. Was or not he a normal man at that time~ 
A. He was a normal man before the injury. 
Q. What is that enlargement on his stomach which is above 
his penis, Doctor Y • 
A. That is a collection of fat; he may be operated on and 
get that part of it cut off, but he didn't have that before the 
injury. I never saw a case just like it, to tell you the truth. 
Q. You have stated that prior to the injury he was a nor-
mal man. Are you able to say from the history of this case 
and from your various examinations and treatment of Mr. 
LeCato whether or not there have been any permanent re-
sults of this accident Y 
A. That has been three years ago and he has not shown 
- any signs of erection since, so I judge from that it must be 
permanent. 
Q. What has been the permanent results 7 
A. He is sterile, if I am any judge. 
Q. Ha·s he any other symptoms of being sterile besides 
the deformity in his privates there 1 
A. Only he has not had an erection since this accident oc-
curred like a man his age should; if he was normal he would 
show s~me evidence in this length of time. 
Q. In your opinion, would it be possible for him to have 
intercourse with his penis in the condition it is 7 
A. No, sir. 
page 56 ~ Q. Has he taken on any weight since this acci-
dent! 
A. Yes. 
Q. Is that or not one of the symptoms of being sterile? 
A. That is the symptom of a eunich. 
Q. Doctor, what have been the results, the permanent re-
sults, of this injury to Mr. LeCato, is he emasculated or not~ 
By the Court: Has it the quality of emasculation in all of 
its results T 
A. Yes, I think so. 
FRANK M. LECATO, 
recalled. 
Q. Since your injury, have you ever had an erection 7 
A. No, sir, I have not. 
-----------
---------
su Supreme Court of Appeals of Virginia. 
Q. · Have you ever felt any passion or desire of any kind Y 
A. No, sir. 
Q. Were you normal before in that respect Y 
A. Yes, sir. -
Q. How much more do you weigh now than you weighed 
before? 
A. I don't know, to tell the truth; I ain't weighed myself 
for some time; I weigh 218 now. 
By the Court: Do you remember your normal weight be-
fore the injury? 
A. About 175, or something like that. 
Q. Have you recently been weighed Y 
A. Yes, sir. 
page 57 ~ Q. How long ago~ 
A .. Two or three days ago. 
Q. And you weiglied at tha.t time how muc.h f 
A. Two hundred and eighteen pounds. 
Q. Mr. LeCato, in walking as you walk, with your legs 
a part, can you get your legs any closer together Y 
A. No, sir. 
Q. Were you that way before? 
A. No, sir. 
CROSS EXAMINATION. 
Q. How long had' you been at the Fair Ground when the 
accident occurred? 
A. About fifteen or twenty minutes. 
· Q. Where did you go first when you reached the Fair 
Grounds ? "' - · 
A. I walked around a while and then' I went down to the 
flying horses. 
Q. Where did you walk around? 
A. I left the car and I walked down to 'vhere-you· know 
where the hogs and cattle are. 
The Court : The stock exhibit Y 
A. Yes, sir. 
Q. Which direction was that from the grandstand~ 
A. Was off to your left where we parked our car-to the 
right I mean, right where we parked our car. . 
Q. Was it in the direction of the Keller gateY 
A. Yes, sir. 
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page 58 } By the Court.: To the right or left of the l(eller 
gate? 
A. To the right. 
Q. From there where did you go 7 
A. Went down to the flying horses. 
Q. Was anybody with you .at that time? 
A. No, sir.· 
Q. In order to go from the stock exhibit to the flying horses 
how did you go? 
. · A. Went down betwixt the tents and the walk there. 
Q. On which side of the tents were you 7 
A. To my right-they were to my right. 
Q. The tents were to your right 7 
A. Yes, sir. 
Q. Were you nearer the tents than the race track' 
A. Yes, sir. . 
Q. How near did you go to this tree? 
A. I went on down to the flying horses first. 
Q. So you did, but how near did you get to this tree when 
you were on your way to the flying horses? 
A. I guess about ten or fifteen feet. 
Q. Yon were on the side next to the tents? 
A. Yes, sir. 
Q. How long did you stay down to the flying horses f 
A. About five or ten minutes. 
Q. Did you meet up with anybody there? 
A. Met up with Russell Powers. 
page 59} ·Q. What did you and he do, if anything? 
A. We stayed around there a few minutes and 
he wanted to go along back. 
Q. Go along back to what point? 
A. Next to the race track, then we walked along back. 
Q. Where did you stop? 
A. Stopped up there to that stand and got up on that. 
Q. Which side of the stand were you on? 
A. I was on the right of it. 
A. Facing which direction t 
A. Facing the track. 
Q. Facing the race track? 
A. Yes, sir. 
Q. With reference to the part of the stand that '\"as broken, 
where were you Y 
A. I don't kno,v, sir; I was sitting up on the stand-I got 
up on the stand facing the grandstand tllere right on the cor-
ner. 
52 Supreme Court of Appeals of Virginia. 
Q. You were facing the race track; was the grandstand to 
your leftY 
A. Yes, sir. . 
Q. How long did you sit on this seating arrangement! 
A. About five or ten minutes, I judge. 
Q. 'Vhat happened Y 
A. I pulled out my wtach and told Russell Powers it was 
five minutes to twelve and I would go get my dinner. 
Q. What did you doY 
page 60 ~ A. I stepped down to get down and the stand 
turned over with me and caught ine under here. · 
Q. Did you look before you stepped downY 
A. No, sir, just stepped right down; I didn't see nothing 
the matter with the stand and I stepped right down. · 
.Q. When you were on the stand before in testifying about 
this matter you were asked this question: lYir. LeCato, ho'v 
then did you manage to get around on this seat where the 
broken place wace? to which you -answ~red : I just sv.ritched 
around l~ke that and stepped right down. Is that answer cor-
rect? 
A. Yes, just turned right around. 
Q. You were further asked this question: Didu 't look at 
all, did you, 1\{r. LeCato f to which you ans,vered: ,Just 
stepped right down and she gave away 'vith me. Is that 
correct? 
A. Just stepped right down. 
Mr. Ayres: I would like to sho'v that witness was a patron 
of the Fair Grounds. 
No objection by Defendant. 
R·E-DIRECT EXA1YIIN .. A.TION. 
Q. Me. LeCato, did you buy a ticket to go in the Fair 
Grounds that morning~ 
A. Yes, sir. 
Q. Do you remember what you paid for it f 
A. No, sir, I do not; I paid all the ways in. 
The Court: That is immaterial. 
Q. You paid the ways of all that were with you and your-
self! 
page 61·· ~ A. Yes, sir. 
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J. T. STEVENS. 
DIRECT EXAMINATION. 
Q. Where do you live 1 
A. Near Keller. 
Q. Your full name is J. T. Stevens~ 
A. Yes, sir. 
Q. What is your business? 
·A. Farmer. 
Q. Were you at Keller Fair Grounds in1923 when :Nir. Le-
Cato was l1urt 1 
A. Yes, sir. , 
Q. Were you employed by the Fair? 
A. Yes, sir. 
Q. What were you employed as¥ 
A. Police. 
Q. Had you been there that morning before ~Ir. LcCato was 
hurt? ~ 
A. Yes, I stayed there all night long. 
Q. Were you there early that morning when the seating 
arrangement 1.Jpon which he was hurt was run into~ 
A. Yes, sir. · 
Q. What ran into it? 
A. The lioney truck. 
Q. What effect did it have on the seat, did it tear it up 
in any way? 
A. Just raised the end of the llOard up. 
page 62 ~ Q. This seat it has been testified is an irregular 
octagon in shape; which section did it raise the end 
of the board up' 
A. The race track-facing the race track. 
Q. The corner towards the race track you mean? 
A. Yes, sir. 
Q. As a matter of fact, the section that was really raised 
up was facing towards the grandstand, wasn't it? 
A. The board "ras along the grandstand, but the end to-
wards the race track was raised up. 
Q. Did anyone take hold of that to help the truck get out? 
A. I don't remember whether they did or not. 
Q. Do you remember 'vhether or not it was shoved back 
towards its former place? 
A. One end of it 'vas just raised up. 
Q. Can you say about how far it was raised up? 
A. Behveen three and four inches. 
Q. Was it pried out any? 
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A. No, sir. . 
Q. u.st simply raised up from three to four inches? 
A. Yes, sir. 
Q. Who 'vas standing there at that time? 
A. Mr. John Isdell, :Mr. Harry 1\:lears and myself. 
Q. Who is Mr. Harry l\£ears ~ 
A. Secretary of the Fair. 
Q. Was Mr. John Isdell an employee? 
A. ·Yes, sir. 
page 63 ~ Q. Was anything done at that time to fix this 
seat¥· 
A. No, sir, Mr. ~fears said for us, when 1\-lr. Bell comes, 
to get him to fix it and if he saw him before I did he would 
get him to fix it. 
Q. Did you go to see 1Yir. Bell? 
A. No, sir, we were cleaning up. 
Q. Do you kno'v ·whether anybody went to look for him Y 
A. No, sir, I do not. 
Q. Did you put up any sign that this 'vas dangerous Y 
A. No, sir, no sign. 
Q. Did Mr. }.fears tell you to stand there to warn people Y 
A. No, si~, it was up far enough for anybody to see. 
Q. If they looked at it? 
A. If they looked dow·n they could see it, if they were 
looking up to the sky they couldn't see it. 'They could see 
it if they walked up there to it. 
Q. It ·was there for people to sit on, wasn't it Y 
A. They did sit on it; it was built for the speakers. 
Q. Do you lmow how long it had been there? 
A. No, sir. . 
Q. It had been there for several Fairs, hadn't it Y 
A. Yes, a right smart while. 
Q. Had )"ou seen people sitting on it at every Fair~ 
A. Yes, I saw people sitting on it. · 
Q. It was customary for people to sit on it every Fair? 
A. I don't know whether it was or not. 
page 64 ~ Q. You saw people on it every fair, didn't you? 
A. Yes, I saw them standing up on it when the 
attractions were going on, sometimes when I would go there; 
that was at closing time. 
Q. vVhat time 'vas this seat torn up¥ 
A. Torn up somewhere about eight o'clock, I think; some-
where between eight and nine o'clock. 
Q. Did you l1ave a watch? 
A. No, sir. 
Q. Did you look at a watch that morning at all? 
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A. Yes, I looked at it at nine o'clock, because I generally 
got home at nine for my family. 
Q. And it happened before then Y 
A. ~Yes. 
Q. And you estimate it between eight and nine? 
A. Yes. 
CROSS EXA!fiNATION. 
Q. Do you know when the accident happened when Mr. 
J.;eCato got hurtY · 
A. I think somewhere around ten o'clock. 
Q. You were right there and sa'v the board when it was 
knocked loose Y · 
A. Yes, sir. 
Q. Saw it after it was knocked loose? 
A. Yes, sir. 
Q. That whole board was knocked loose, wasn't it, that one 
board~ 
page 65 ~ A. Yes, one end of it was. 
Q. Was it just raised up straight or raised on a 
slant? 
A. IGnd of on a slant. 
Q. Where were you standing when you were looking at it 
after the truck had hit it? 
A. We were standing around it; we were brushing out 
there, you see; we brushed tlie seats off mornings where peo-
ple would get up on them with their feet. 
Q. 1\Ir. Stevens, was their any direction that anyone could 
go up towards that seat in the condition it 'vas after it was 
hit by the truck without its condition being seen? 
Objected to as an opinion. He can state what he saw or 
didn't see. It is clearly an opinion. 
The Court: I think the question is rather loosely framed. 
Question withdrawn. 
Q. 1\{r. Stevens, after the truck hit the seat was the con-
dition of said seat such that it would necessarily have been 
seen by any reasonably observant person approaching it from 
any direction t · 
Objected to. Overruled. Exception. 
------------- ~-- --
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A. Yes, if they walked up to it they could notice it. 
DR. W. L. COSBY, 
recalled for addenda to his examination in chief. 
page 66 ~ 
·Q .. ~ow long did you treat ~ir. LeCato~ 
A. He was in bed eight \Veeks. 
Q. Have you made up a bill for your services f 
A. Yes. 
Q. Is this the bill 1 
A. Yes. 
Q. What is the amount of the billY 
A. $195.00. 
Bill introduced in evidence and marked. 
EXHIBIT 1. 
Copy of Exhibit 1: 
Painter, V a., Oct. 6th, 1926 .. _ 
Frank Lecato 
To Wm. Lee Cosby, M.D., Dr. 
To Professional Services Rendered 
Received Payment. 
Accounts rendered monthly. 
JOHN E. ISDELL. 
DIRECT EXA~IINATION. 
Q. What is your name? 
A. John E. Isdell. 
Q. Where do you live f 
$195.00 
A. Near Wachapreague, between Wachapreague and 1\::el-
ler. 
Q. Were you at l{eller Fair the day ~Ir. LeCato 
page 67 ~ was injured ~ 
A. Yes, sir. 
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Q. Did you see the truck that ran into the seat and dam-
aged it? 
A. Yes, sir. 
Q. Do you know what time in the morning that 'vas¥ 
A. Yes, I think about half past eight, or eight o'clock. 
Q. Who else 'vas there? . 
A. Mr. Harry Mears, Tom Stevens, and two or three more 
I can't call, because I don't know who they were. 
Q. Mr. Harry ~Iears, the Secretary~ 
A. Yes, the Secretary. 
Q; State first just what the truck did to the seat? 
A. The truck 'vas backing and filling and trying to get . 
and ran into it and knocked one corner off-ran clear over 
one corner. 
Q. That was the corner towards the race track 7 
A. Yes, and the board was in front of the Secretary's offic~. 
Q. The corner of the board that faced the Secretary's office 1 
A. Yes, sir. 
Q. And the Secretary's office is in the grandstand f 
A. Yes, sir. 
Q. You saw it knock that corner loose 1 
A. Yes, sir. 
Q. Do you recall how far it knocked it loose? 
A. I suppose. from four to five inches, from what I could 
see. 
Q. Did !'Ir. Mears, the Secretary, do anything about fixing 
it at that time? 
page 68 ~ A. Yes, he spoke ''for some of you boys to tell 
Mr. Jim Bell as soon as you see him" or ''as soon 
as he comes, to have it fixed. 
Q. Did any of you go to find 1Ir. Jim Bell? 
A. No, I didn't. 
Q. Did he tell any particular person to go find him~ 
A. No, sir, he said "you boys". 
Q. Did he tell any of you to stay there and tell people not 
to step on it or warn them? 
A. No, sir, not me. 
Q. You were employed at the Fair 1 
A. Yes, sir. 
Q. What were you, a police? 
A. Yes, and taking care at night. 
Q. Night watchman? 
A. Yes, night 'vatchman. 
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CROSS EXAMINATION. 
Q. What was done to the board by Mr. lVIears after the 
truck hit it and tore it loose? 
A. Why, I didn't see it any more after the truck tore it 
up and it was fixed; I went down storing cars. 
Q. When you left this seating arrangement was the board 
in the same position as it was after· the truck tore it offY 
A. Yes, it was right open, right to the corner. 
Q. Could anybody see it in walking up to it Y 
A. They ought to see it, because it 'vas lying right wide 
open at the corner; it wasn't clear off. 
Q. Was the board on a level or on a slant Y 
page 69 ~ A. On a slant-raised up~prized off at one end. 
Q. Which way was the slant~ 
A. Kind of up a little bit by the track. 
Q. Was the slant in the direction of the grandstand Y 
A. Yes, sir. 
RE-DIRECT EXAlVIINATION. 
Q. "While you were standing there did you see anybody 
shove the board back towards its forme~ placet 
A. No, sir, I can't say I did. 
Q. In the other trial U1is question was asked you: "While 
you were standing there did you see anybody shove that board 
back in place?'' and your answer was : ''Yes, somebody 
shoved it over." Were the facts fresh in your mind 'vhen you 
testified in this case before 7 
A. YeR, sir. 
Q. Wa~ that statement you made then correct or nott 
A. Yes, it certainly was. · 
Q. This question was also asked you: ''Do you know who 
that was?" your answer: . "No, sir, I couldn't. say 'vhether 
it was Mr. Harry 1\tfears or Tom Stevens, but after they shoved 
that board back the truck drove off."· Is that also correct? 
A. ·Yes, sir .. 
RE-CROSS EXAMINATION. 
Q. On cross examination you were asked this question: 
"You saw Mr. Harry 1\{ears or 1\{r. Tom Stevens take hold of 
that board?" to which you answered: "Yes, sir''; 
page 70 ~ "In order to refresh your memory, didn't 1\fr. 
Harry 1\fears hold the board up so the truck could 
F.1\L LeCato v. Eastern Shore of Va. Agricultural Assn. 59 
get out 1" to which you answered: ''He pushed the board 
up and the truck went out''; you were theri asked this ques-
tion: ''Did he touch that board or do anything to the board· 
after the truck got out of it?'' and your answer: ''Not 
while I was there.'' Was that answer correct~ 
A. Well, yes, sir. 
Q. And was made at the time the facts were fresh in your 
memory? 
A. Yes, sir, I mean the first testimony I made here was 
straight goods on both sides. 
FRANK S. HYE?LOP. 
DIRECT EXAMINATION. 
Q. What is your name? 
A. Frank S.IIyslop. 
Q. Where do you live? 
A. Near Keller. 
. ; .. --
.. 
Q. Were y~u at the Keller Fair the day 1\{r. LeCato was 
hurt? · 
A. Yes, sir. 
Q. Were you then employed by the Keller Fair? 
A. Yes, sir. 
Q. What were your duties 7 . -
A. Ticket ·Agent. 
Q. What time did you go on duty? 
page 71 ~ A. I reached the Fair Ground about eleven 
o'clock and about five minutes after I was down to 
my post of duty. 
Q. W11en you came to the Fair Grounds which gate did you 
come in? 
A. I came in the l{eller gate, the South gate . 
. Q. Where did . you park your car 1 
A. Adjacent to the Educational Hall about where the 
Standard Oil Company had their tent that year. 
Q. How far is that from this stand or seat that Mr. Le-
Ca to was injured on? 
A. I would say somewhere arouna forty feet. 
Q. When you got out did you 'valk out towards that stand 1 
A. Oh, no. 
Q. ·You had to pass between that sta:ild and the tents on 
your route to get to your post, didn't you~ 
A. I went direct to the Secretary's office when I got out of 
the car. 
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Q. The Secret~ry 's office is right in front of the stand¥ 
A. The stand is almost right in front of the door that opens 
in the Secretary's office. 
Q. Do you know the section of this stand that was broken f 
A. No, sir. 
Q. It has been testified that the section that was broken was 
the section that faced the grandstand and the Secretary's 
office is in the grandstand. Did yon either in going in the 
Secretary's office or in coming out observe anything unusual 
or wrong with it? 
page 72 ~ A. 'I did not. 
Q. You got on the ground about eleven o'clockf 
A. About eleven. 
Q. Is there anything that fixes that in your mind~ 
A. Yes, it wa.s my usual reporting hour each and every day 
except Wednesdays and Thursdays, the big days, and then I 
would get in just a little bit earlier. 
Q. That 'vas the time for you to report 1 
A. Yes. 
Q. When you went to report did you or not see Mr. L.e~ 
CatoT 
A. I met him in the mid,vay. 
Q. From the direction of the flying horses 1 
A. Yes. 
Q. Had he been hurt at- that time? 
A. I didn't notice it. 
Q. He was walking alongf 
A. He was standing in front of the hot dog stand 'vhen I 
sa'v him. 
Q. There was no indication that he had been hurt 'vas it? 
A. I didn't se·e any. . 
Q. Did you then keep on down and take your post? 
A. I went on straight to the North gate; that is the gate 
that takes the traffic from !felfa, Fair Oaks, Locustville and 
Wachapreague. 
Q. Did you relieve anybody there? 
A. I relieved Mr. S. S. 1\fartin. 
page 73 ~ Q. Do you. remember what time it was you re-
lieved him Y · · 
A. About eleven thirty. 
CROSS EXA1v1INATION. 
Q. !fr. Hyslop, which side of the stand did you go on in 
going from the Secretary's office down to the North gate 1 
A. In order to do that I had to pass by the South side. 
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Q. Have you any recollection of having looked toward the 
stand in any way, at any time that day before the accident 7 
A. Oh, no. 
·Q. None whatever? 
A. Oh, no. 
Q. As a matter of fact, Y,C}U testified you got to the Grounds 
at eleven o'clock and five m1nutes after that you were on duty? 
A. I was reporting to the gate on duty. 
Q. Was it Mr. Sam Martin you relieved~ 
A. Yes, sir. 
Q. I understand you got to the Ground at eleven o'clock 
and at eleven five you reported for duty? · 
A. That was at the gate. 
Q. In other words, you had your own business to attend 
to that day and 'vere attending to it as fast as you could 
and as promptly as you could 1 . 
A. I was employed by the Association and was trying to 
do my duty. 
RE-DIRECT EXA~1INATION. 
Q. Do you know how long that seat has been 
page 7 4 ~ around that tree Y 
A. I don't know for positive, but I would say 
somewhere around eleven or twelve years at that time. 
· Q. Has it or not been generally used by the patrons of 
the Fair as a seat-a place to sit on? 
A. Oh, yes. 
Q. Ever since you have kno'vn it Y 
A. Oh, yes. 
B. J. lVIEARS. 
DIRECT EXA~1INATION. 
Q. You are 1\IIr. B. J. 1\IIears ~ 
A. Yes. 
Q. And you live at l{eller, I think 1 
A. ·Yes. · 
Q. Were you on the Keller Fair Grounds on the day Mr. 
LeCato was injured Y 
A. Yes. -
Q. Were you there when the truck ran into the stand on 
'vhich he was injured Y 
A. Yes. 
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Q. Will you state to the jury who 'vas present at that time? 
A. I don't know "rho was present ; I 'vas at my tent. 
Q. Where is your tent? 
A. The tent just a little to the Eastward of where the stand 
'vas .. Q. Could you tell me about how many feet-esti-
page 75 ~ mated? 
A. I should say it was seventy or seventy-fi~e 
feet. 
Q. Do you know Mr. IIarry 1Iears T 
A. Yes. 
Q. Did you hear his voice there~ 
A. I heard him talking and that called my attention to 
the truck being in the stand; I 'vouldn 't have known it hadn't 
I heard him talking about wasn't it somebody there could 
drive a truck. 
Q. Did you hear him say anything about getting the stand 
fixed up? 
A. No, sir, I didn't pay any more attention to it. 
J. \V. STURGIS. 
DIRECT EXA.MINATION. 
Q. You are lvir. J. W. Sturgis? 
A. Yes. 
Q. vVhere do you live~ 
A. Painter. 
Q. Are you related to 1\tir. LeCato ~ 
A. I married his sister. 
Q. You are his· brother-in-law~ 
A. Yes. · 
Q. Diq you accornaptny him to J{eller Fair that day? 
A. Yes. . 
Q. Do you know what time you left home? 
A. Yes, a quarter after eleYen. 
r 
I 
Q. How do you know that? 
page 76 ~ A. Because I asked him the time when I came 
out of the house; I had to 'vait for him and I didn't 
think he was coming up but I saw him coming through the 
'voods and I waited until he got ready. 
Q. I believe you testified it was from four to five miles to 
the Fair. Is that correct? 
A. Something like that. 
Q. When you got there 'vhat did you do with the carT 
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A. Parked it on the other end of the grandstand next to 
the stables. 
Q. To the end a'vay from the end at which the accident 
happened-the South end of the grandstand, in other words 7 
A. Yes. 
Q. Where did you go then Y 
A. I went over to the cattle pen to feed a calf that I had 
there. 
Q. You didn't go 'vith ~fr. LeCato' 
A. No, sir. 
Q. Did you go over near that stand before Mr. LeCato was 
hurt? 
A. No, sir. 
Q. Ho'v long before you found out Mr. LeCato 'vas hurt? 
A. I fed the calf and watered him and 'vent right back to 
the East gate, I guess you call it, and went out to look for _ 
Bagwell Drummond to get him to come and get some dinner 
and I stayed out there but a few minutes and when I got 
back to about the cigar stand I saw the:q~. coming 
page 77 ~ with Frank. 
Q. I-Iad the accident happened then 1 
A. Yes. 
Q. Could you see ho'v he was hurt at that time 1 
A.. ·Yes. 
Q. Did you hear M~r. Whaley's testimony about the appear-
ance of the injury at that time? 
A. Yes. 
Q. Was that the way it appeared to you? 
A. Yes, fully th~t far they were hanging down. 
Q. Did you take him home 7 
A. Yes. 
Q. Did he bleed any? 
A. Bled right much, yes, sir. I am satisfied when I got 
home I poured out a gallon of blood out of the curtains that 
'vere lying in the seat "rhen he was inside. 
Q. Did he suffer very much? 
A. Not at that time, but he did afterwards. 
Q. "'\Vere you the one that helped attend to him? 
A. ·Yes. 
Q. Did you hear his mother's testimony as to the atten· 
tion required to be given him? 
A. No, sir, I wasn't in here. 
Q. Do you know this seating arrangement that he was hurt 
on-have you seen that before? · 
A. Yes. 
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Q. Do you know whether or not it was customary 
page 78 } for patrons of the Fair to sit on it~ · 
A. Yes, I always seen them sitting up there, so it 
must have been. 
DORSEY LEWIS. 
DIRECT EXAJ\tiiNATION. 
Q. Where do you live ~ 
A. Painter. 
Q. What is your occupation? 
A. Agent for the Pennsylvania Railroad. 
Q. Did you go to l{eller Fair on the day ~{r. LeCato was 
hurt? 
A. Yes, sir. 
Q. What time did you get there 'f 
A. I don't· know. 
Q. Do you know about what time? 
A. Yes; train 482 detained me at l{eller; I had to w·ait 
for her to get off the crossing; and she is due at Painter at 
eleven~two o'clock. 
Q. That would make her due at Keller at 'vhat time V 
A. At eleven ten, I imagine. 
Q. Then it was at least eleven-ten, if she was on time that 
day? 
A. ·Yes, sir. 
Q. You are a railroad agentf 
A. :Yes. 
· Q. And you know about these trainsf 
page 79 } A. Yes. 
· Q. There is no question in your mind about that 
train? 
A. None whatever. 
Q. How long do you estimate· it took you to drive from 
that crossing to the Fair? 
A. I should say ten or twelve minutes. 
Q. That put you a.t the Fair some time between a quarter 
past and half past eleven Y 
A. If the train was on time. 
Q. Had ~Ir. LeCato been hurt when you got there? 
A. No, sir. 
Q .. How long do you estimate you had been there before 
he got hurt? 
A. I had been there at least fifteen or twenty minutes; I 
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drove my car u:e at the Soutli side of the grandstand and 
'valked down the Hall, down towards the merry-go-round and 
I met Frank and Russell Powers somewhere about the hot 
dog stand. I don't recall just how far I went, but nearly 
to the merry-go-round, and turned around and came back to 
my Ford and asked my wife if she 'vanted to get out and by 
that time my wife's sister standing beside the Ford says, ''It 
looks like Frank is hurt, they are going off with him·'', and 
I went back where he was and they were coming from the 
Ladies' Hall with him. . 
Q. Then you had to pass between the tree about which this 
seat is and the tents over on the right, did you not? 
A. Yes. 
page 80 ~ Q. You came back the same way when you went 
to get your wife, did you 1 
A. Yes. 
Q. In either of these trips, coming or going, was your at-
tention attracted to the stand where he was injured by any-
thing, anything about the appearance of it Y 
A. No, sir. 
CROSS EXAMINATION. 
Q. Do you recall having looked in that direction at all? 
A. Oh, no. 
J. C. SALISBURY. 
DIRECT EXA!flNATION. 
Q. What is your business? 
A. Carpenter. 
Q. Were you at Keller Fair the day Mr. LeCato was hurt? 
A. Yes, sir. 
Q. Do you kno'v what time he was hurt~ 
A. No, sir, not exactly. 
Q. Do you know· what time you got there that day? 
A. I couldu 't say positive. 
Q. About what time~ 
A. I got there somewhere between morning and dinner 
time, somewhere along there; I imagine somewhere around ten 
or eleven o'clock, but I don't know positive. 
Q. Do you know how long you had been there 
page 81 r when he got hurt' 
A. No, sir, I do not. 
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Q. Can you estimate it~ 
A. No, sir, I did know or remember the time I was here 
before but I can't now. . 
Q. You know it was after you got there? 
A. Yes, but I didn't have any watch and therefore I don't 
know what time it 'vas. 
S. S. l\1ARTIN. 
DIRECT EXAMINATION. 
(i. Where do you live? 
A. Pungoteague. 
Q. You were gatekeeper at the Fair in 1923, weren't you? 
A. Ticket Agent. 
Q. Do you remember the day 1\Ir. LeCato got hurt? 
A. Yes. 
Q. Who relieved you that day f 
A. ~ir. Hyslop. · 
Q. Do you know what time he relieved you~ 
A. Half past twelve. 
Q. Was that ~fr. Frank Hyslop that relieved you Y 
A. Yes, sir. · 
JOHN STURGIS. 
DIRECT EXA~fiNATION. 
Q. W11a t is your name? 
page 82 } A. ,John Sturgis. 
Q. Wllere do you live? 
A. Near Painter. 
Q. Did you go to Keller Fair the day Mr. LeCato got hurt? 
A. Yes, sir. 
Q. Do you know what time you got there? 
A. Well, I couldn't say for sure, but it was between twelve 
and one. 
Q. Do you kno'v what time you left home? 
A. Yes. 
Q. What time 'vas that? 
A. A quarter past twelve. 
Q. How do you know that? . 
A. M"y wife was confined that morning around eight o'clock 
and she asked me to set the clock so she would know what time 
it was and when I left home it ".,.as a quarter past twelve. 
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Q. And you set the clock so she would have the time after 
you were gone 7 
A. Yes, sir. 
Q. Did you see ~Ir. LeCato any time that morning? 
~· I don't remember. 
Q. Had the accident occurred when you got to the Fair 
Ground? 
A. I heard that it was; I met him going to tl1e Fair. 
Q. You met him coming home as you were going? 
A. Yes, sir. 
Q. Where did you meet him? 
page 83} A. Between Mr. Epsie Sturgis' and Dorsey 
Lewis', around that turn. 
Q. That is about how far from your home 1 
A. I sl1ould judge around two miles. 
Q. You had been gone then :five or ten minutes? 
A. I stopped in Painter a few minutes for ~1:r. LeCato 's 
clerk. 
Q. Do you kno'v how long you had been gone from home 
before you met Mr. LeCato? 
A. No, sir, I couldn't say; I didn't 'vait many minutes at 
Painter. 
Q. Not over twenty or thirty minutes? 
A. Not over that. 
Q. H~ had been hurt then? 
A. They said he had; I didn't stop the car. 
Q. Who was 'vith him? 
A. He was 'vith J\tir. Will Sturgis and one or two more, I 
don't know who thet were. 
ETHERIDGE S. STURGIS. 
DIRECT EXAlviiNATION. 
Q. What is your name ? 
A. E. S. Sturgis. 
Q. Where do you live? 
A. Painter. 
Q. Did you go to the Keller Fair the day Mr. LeCato was 
hurt? 
A. Yes, sir. 
page 84} Q. Do you know what time you got there? 
. A. No, sir, not exactly; somewhere between 
twelve and one. 
Q. I-Iow do you know thatf 
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A. Well-how do 1 know it~ I had my three little girls 
and they were anxious for me to get off to the Fair-'' Papa, 
hurry up, let's go to the Fair", so I was busy doing some-
thing-any way, I had dinner somewhere around twelve 
o'clock and got ready and went to the Fair. 
Q. Did any of your little girls remark on what time it wast 
A. Yes; that was around hvelve o'clock 
Q. Had the accident happened 'vhen you got there Y 
A. Yes. . 
Q. Do you know ho'v long it had happened before you got 
fuerel · 
A. No, sir. 
Q. Did you see ~{r. LeCato? 
A. Yes, I met him coming home; when I was going up I met 
them coming b~ck 'vith him. 
Q. Where did you meet him~ . 
A. I met him along close to Mr. I-Ienry Davis', as 'veil as I 
recall, between the track and where Mr. Henry Davis lives. 
Q. That is about how far from your home? 
A. I .should judge somewhere around a mile or probably a 
little over; somewhere around a mile, I should. judge, or a 
little over. 
W. D. SAVAGE. 
DIRECT EXAJ\'IINATION. 
page 85 ~ Q. Where do you live 7 
A. Painter. 
Q. Do you know ~:Ir. Frank LeCato ¥ 
A. :Yes, sir. 
"\ .•• 
Q. Did you go to l{eller Fair the day he was hurt f 
A. Yes, sir. 
Q. What time did yon get there? 
A. I couldn't say positive what time; I sh~uld judge around 
one or a quarter past one. 
Q. Why do you fix it at that time? 
A. Because I was 'vorking at Keller at that time and I left 
Keller after that express train went np and went home and 
had dinner a.ud went to the Fair, and. as 've were going out 
through Mr. LeCato's they had just brought Frank home hurt, 
the rest hadn't started when we got there but were about to 
start. 
Q. Did you hear Mr. Dorsey Lewis' testimony? 
A. Yes, sir. 
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Q. Is that express train you referred to the same one he 
ref erred to 7 
A. Yes, sir. 
Q. And that had left Painter before you went home and· 
dressed? 
A. It was at Keller; I had the car and my 'vife's sister, 
and the express train was at the crossing and I had to wait 
for her to pull out. 
Q. You then had to drive to Painter ~ 
A. Yes, sir. 
Q. ·You stated that after you dressed and went 
page 86 ~ to the Fair you met them coming home with Mr. 
LeCato? 
A. No, sir, they were home. 
Q. You stopped lJy his home 1 
A. Yes, I stopped and asked what was the-matter. 
Q. Do you know how long they had been home? 
A. Only a very few minutes. 
LUTHER BUNDICK. 
DIREQT EXAl\1:INATION. 
Q. What is your name f 
A. Luther Bundick. 
Q. Where do you live T 
A. Painter. 
Q. Do you know 1\ir. Frank LeCatof 
A. Yes, sir. 
Q. You remember he was hurt at the Keller Fair T 
A. Yes, sir. 
Q. Did you go to the Fair that day? 
A. Yes, sir. 
Q. What' time did you get there 1 
A. I don't know. 
Q. Who did you go with f . 
A. Will Savage. 
Q. The gentleman who has just testified~ 
A. Yes, sir. 
Q. Did you look at your 'Yatcn before you left 
page 87 ~ that morning? 
A. No, sir. 
Q. Don't you recall anything that you could go from ap-
proximately. what time you got to the Fair that day? 
A. No, sir, only I had dinner before I left home. 
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Q. What time did you usually have dinner7 
A. Around twelve o'clock. 
CLARENCE STURGIS. 
DIRECT EXA~IINATION. 
Q. What is your name? 
A. Clarence Sturgis. 
Q. Where do you live? 
A. Painter. 
... 
Q. Did you go to the Keller ~,air the day Mr. LeCato was 
hurt' 
A. Yes, sir. 
Q. Do you know what time you went there T 
A. It was after twelve o'clock before I left home, because 
I was at Painter ·when they 'vere going to the Fair that morn-
ing. 
Q. When who was going to the Fair? 
A. Frank, his mother and 'Vill Sturgis. 
· Q. Do you know what time that was? 
A. It was after that eleven o'clock train-or before that 
had left there. 
Q. The eleven o'clock train is the train Mr. Lewis, the Sta-
tion Agent, testified about ~ 
A. Yes, sir. . 
page 88 ~ Q. You stated you went there after twelve 
o'clock? 
A. ·Yes, sir. 
Q. Had 1\Ir. LeCato been hurt when you got there 1 
A. I met them; they were nearly back to Painter when I 
was going. . 
Q. He had been hurt. and they '\Yere nearly back to Painter' 
A. Yes; Doctor Cosby was ahead and they were back of 
him '\vhen I met them. 
WILLIAl\1: TURLINGTON. 
DIRECT EXAl\1I~ATION. 
Q. You are familiar with Keller Fair Grounds? 
A. I think so, sir. 
Q. Can you tell me about how many year·s that seating 
arrangement we are speaking about has been ·around that 
treeY 
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A. I don't know as I could; I don't remember; but it has 
been there a good many years. 
Q. It had been there a good many years before Mr. Le-
Ca to was l1urt 1 · 
A. Yes. 
Q. Can you tell us whether or not it was customary for 
patrons. of the Fair to use this to sit on f 
A. I think it was; I have been up there a good many times. 
Q. Had you seen others on it? 
A. Yes, I guess I had, or I wouldn't have got up there. 
page 89} 'GEORGE T. HYSLOP. 
DIRECT EXAl\IINATION. 
Q. What is your name? 
A. G. T. Hyslop. 
Q. Where do you live f 
A. Keller. . 
Q. Did you go to the Keller Fair the day 1\fr. LeCato was 
hurt? 
A. Yes, sir. . 
Q. Do you kno'v the stand upon which he was hurt? 
A. ·Yes, sir. 
Q. Do you kno'v the section which it has been testiefid was 
broken? 
A. Yes, I know what has been testified to. 
Q. Did you take a seat on that stand in the morning before 
1\{r. Lecato was hurt? 
A. I was sitting on it ·when 1-Ir. Harry Mears called me to 
carry the money to the Bank. 
Q. Was that before Mr. LeCato was hurt? 
A. Yes. 
Q. What part of the stand 'vere you sitting on? 
A. Towards the South 'ard gate, on that side. 
Q. With reference to the broken section, were you sitting 
over the broken section or next to it? 
A. Next to it, I think. 
Q. Were you sitting to the right or left of it? 
A. I was sitting to the left of it. 
page 90 ~ Q. You 1\7ere sitting on the section that is right 
to the left of the broken section? 
A. ·Yes, sir. 
Q. Did you notice anything wrong 'vith that stand~ 
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A. No, sir. · 
Q. Ifad anyone called your attention to it that it was broken 
or dabgerous Y 
A. No, sir. 
Q. Did Mr. Harry 1\IIears call you f 
. A. Yes, sir. 
Q. Where was ~fr. Harry Mears st_anding when he called 
you? 
A.. Standing in the Secretary's door. 
Q. Then he had to look towards the Stf.tnd himself to call 
youY 
A.. I was sitting on this side of the stand, right so, and 
here is the Secretary's door. 
Q. Do you remember who was around at that time? 
A. I think Mr. Tank Doughty was there for one, I kno,v, 
for one and it 'vas somebody else sitting up there 'vith me,. 
I think it was ~fr. Frank Downing, but I won't be positive. 
Q. In order to refresh your memory, in. the preceding trial 
you were asked: "Where 'vere yon sitting?" and your an-
swer was: "Right in front of the stand. ~J:r. Frank Down-
ing and Mr. Jim Bell and Fred Thomas 'vere standing in 
front of me." Can you say now whether or not that is cor-
rect? · 
A. I guess that's right. 
Q. Who is l\1r. ,Jim Bell? 
page 91 ~ A. Mr. Jim Bell is a gentleman there in. l{eller. 
Q. He is a carpenter, isn't he? 
A.. Yes. 
Q. He is a carpenter and a Fair employee? 
A. Yes. 
Q. Do you know what time in the morning that was 1 
A.. It 'vas about nine o'clock. 
Q. It was after the seat was broken Y 
A. I don't know about that; I didn't know the truck-or 
. anything had been done to it. 
Q. You do kno\\1 it was before Mr. LeGato 'vas l1urt Y 
A. ·Yes, I do know that, because I got to the Fair Grounds, 
or I left home ten minutes to eight; why I know that is be-
cause I know the judges were to be there at eight o'clock; 
I started off to the Fair Grounds and never got out of the car 
and drove to the Hall and went to my farm and went out 
where they were digging sweet potatoes. and when I got back 
I guess I had been there fifteen minutes when l\1r. Harry 
Mears called me and asked me to take the money to the Bank. 
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CROSS EXAJ\IIINATION. 
Q. You don't know, have no way of knowing, and don't 
pretend to know, a.t the time you were .sitting on this seat 
it had even been hit by the truck' 
A. No, sir. 
RE-DIRECT EXA1\IINATION. 
Q. You put the time at which you were there at nine o'clock, 
is that correct? 
page 92} Q. Yes. Why I was figuring on that, it is hardly 
two miles from the Fair Grounds to the farm and I 
come back and got out of my car and I judge I was sitting 
there fifteen minutes before Mr. Harrv 1\Iears called me. 
Q. You carried the money to the Bai1k Y 
A. Yes, sir. 
Q. Was the Bank open when you got there? 
A. Yes, sir. · 
Q. Do you know what time the Bank opened f 
A. The Bank opens at nine o'clock; sometimes it opens 
·sooner than that. 
JAMES BELL. 
DIRECT EXAlVIINATION. 
Q. What is your name¥ 
A. James F. Bell. 
Q. Where do you live~ 
A. Keller. • 
Q. What is your occupation? 
A. Work at the Fair Grounds and about. 
Q. Are you the Jim Bell that is spoken of as the carpen-
ter at the Fair Grounds Y 
A. Yes, sir. . 
Q. Do you remember the morning on which Mr. Frank Le-
Cato was hurtY 
A. Yes, sir. 
Q. Were you employed by the Fair at that time? 
page 93 ~ A. Yes, sir. 
Q. Were you there that morning¥ 
A. I 'vas not right there; I was 'vorldng, going around the 
grounds and "\vorking on the railing, stables, etc. 
Q. You were on the grounds? . 
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A. Yes, sir. 
Q. You were there on the grounds all the morning, were 
you not? 
A. All around the railing; I 'vas off there where I couldn't 
hear; I was right smart ways from there, because I was work-
ing back of the track and around there. 
Q. Do you know what time you got there that morning? 
A. Between six and seven. · 
Q. And you 'vere there continuously from then on Y 
A. Yes, sir. 
1\Ir. Ayres: Plaintiff desires to put on 1\Ir. Charlie Guy 
when he comes ; he was only summoned this morning. 
The Court : I will consider the matter of letting him be 
put on out of order 'vhen he comes. 
Plaintiff rests. 
page 94 ~ The following testimony was offered in behalf 
of the Defendant: 
WILLIAM P. BELL. 
DIRECT E·XA~1INATION. 
Q. J\iir. Bell, where do you live Y 
A. Accomac. 
Q. "What is your lJusiness or profession~ 
A. Druggist. 
Q. Do you ever take photographs? 
A. Occasionally. • 
Q. Were you asked some time ago by any party to take any 
photographs of the seating arrangement at the Keller Fair? 
A. Yes. · 
Q. Do yon remember who asked you to do itY 
A. You dld at one time (referring to J\iir. Gunter). 
Counsel for plaintiff object to the interrogation of this 
'vitness upon the subject of the taking of the photographs for 
reasons that will be more fully stated w·hen the witnesses 
upon whose readjustment of the seat the photographs were 
taken are introduced. 
Q. Are you a photographer? 
A. Not a professional i merely an amateur. 
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Q. How long have you been taking photogTaphs? 
A. Fifteen or twenty years. 
Q. Were you at any time after August 31st, 1923, requested 
· to make photographs of· the seating arrangement 
page 95 ~ at the l{eller Fair Grounds 7 
A. Yes. 
Q. B.y whom were you requested 1 
A. Mr. Gunter. 
Q. Do you recalrwho wa.s present 'vhen these ph9tographs 
were taken t 
A. I think Mr. Harry ~fears was present. 
Q. The Secretary of the Fair Association? 
A. Yes. · 
Q. Were there others present? 
A. There were but I don't know them. 
Q. Mr. Bell, I will ask you to look at the photographs which 
I hold in my hand, and which are marked A, B and C, and say 
if those photographs were taken by you ~ · 
Q. They look like them, sir; yes, they are the ones, I think, 
I took for you. 
Q. Mr. Bell, there appears in these photographs a broken 
section of the seating arrangement around a tree. Do you 
know how: that seat came to be brolren at the time the photo .. 
graphs were taken' 
A. I have heard. 
Q. I mean at th~ very time that you took the photographs 
was the seating arrangement broken in any way for the 
purpose of these photographs f 
A. I don't think so. 
page 96} Q. You don't think it was at that time? 
A. No. 
Q. Did you take the photographs of this seating arrange-
ment just as it was at the time I was 'vith you and Mr. Harry 
l\Iears and two or three other~? 
A. Yes. 
Q. Do these photographs correctly represent this seating 
arrangement as it was at the time these photographs ·were 
taken f 
A. I think so, sir. 
CROSS EXA~IINATION. 
Q. Do you recall when these photographs were taken? 
A. r:rhe day, you mean f 
Q. Yes. 
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A. No, sir, I do not. I usually note it on the negative con-
tainer, but I don't know whether I did or not. 
Q. These were taken some time in January or February, 
1924; that is correct, isn't it? 
A. I suppose so. 
Q. You say you aren't a professional photographer? 
A. No. · 
Q. Merely an ·amateur? 
A. Yes. 
Q. Do these photographs sh9w how the seats at the time 
you took the photographs would appear to a man who 'vas 
sitting on the top seat ? 
A. I couldn't do that. 
page 97 ~ Q. You couldn't do thatf 
A. Not possibly, unless I stood on the top seat 
and pointed the camera do,vn. 
Q. They simply show how they appeared to a man stand-
ing where you were Y 
A. Yes. 
Q. How far were you away from the seat when you took 
the photographs? 
A. I would say from seven to ten feet, maybe more. 
Q. You had your inst·rument about ten feet from the tree f 
A. Somethi~g like that, yes, sir. 
HARRY E. ~fEARS .. 
DIRECT EXAMINATION. 
Q. Where do you reside? 
A. Keller. 
Q . .Are you in any way connected with the Eastern Shore 
Agricultural Association, the defendant in this case? 
A. Yes, sir. 
Q. What is that connection T 
A. Secretary. 
Q. Ho'v long have you been Secretary. 
A. Since 1918. 
Q. You were Secretary then in 1923, at the time of the acci-
dent in question? 
A. Yes, sir. 
page 98 ~ Q. ~:fr. Mears, what is the custom of the Eastern 
Shore .Agricultural Association annually towards 
making the grounds safe for people who are invited to attend 
the Fair? 
A. Well, 've usually start a man or two, especially .one, 
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along about March and continue on until the week of the Fair. 
Q. What does this man do~ 
A. He does any carpenter work that needs doing, then if 
he is not able to do it all, of course, 've supplement hhn by 
having help, and clean up the grounds generally, and see 
that everything is in A one shape and kept so. · 
Q. With reference to the seats on the ground that are placed 
there by the Association¥ 
A. We have quite a number of seats all over the grounds 
and these seats, or most of them, they are movable and are 
put away right after the Fair and kept there until a few days 
before the following Fair and of course they are looked after 
and kept up in shape. 
Q. Was there any exception made to this custom in 1923? 
A. Of course, every day during the Fair there is always 
something ~o be done in the way of repairs and our car-
penter, 1\ir. Bell, 've have kept him on ever since I have had 
it. 
By the Court: The question that counsel asked was whether 
the same provisions, supervision of seats, and security of 
these appointments ·were observed in 1923 ~ 
A .. Oh, yes; every day, YfS, sir. 
Q. 1\Ir. Mears, you have heard described this 
page 99 } seati!lg arrangement around the pine on the 
grounds? 
A. Yes, sir. 
Q. You .are, of course, familiar with it 1 
A. Yes, sir. 
Q. What was the condition of that seating arrangement 
in 1923? 
A. Why it·was perfectly good until the.ni.orning of August 
31st, when this truck ran into it. 
Q. Had it recently been rebuilt 7 
A. Rebuilt in 1921, the year we built our new grandstand. 
Q. What happened to it on August 31st, 1923? 
A. Why the ·Honey wagon truck 0. F. Birch owns on Chin-
coteague Island, he had a stand underneath what we 'vould call 
the bleachers, a distance of 125 feet Northeast from this 
stand and in order to get to his stand he had to make a de-
tour around this seating .arrangement between that and the 
grandstand and in coming: out there he failed to clear it and 
struck the corner and pulled one corner loose. 
Q. Were you present when that ~appenedt 
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· A. Not when he first ran into it; I 'vas coming from break-
fast and before I got there I found he was fast in it, just 
backing and filling, and instead of getting further away from 
it he was getting closer in, and when I came up I told him 
to hold on, or something to that effect; I even asked if it 
wasn't somebody around who could drive a truck to get it 
out for him; so finally, by my assistance, he did get it out and 
went on. 
page 100 ~ Q. Did you have to do anything to the seat to 
enable him to get out 1 
· ... ~ .. Yes, had to press it down or out a little bit; his hub cap 
was what struck this corner and pulled it off. 
Q. W11ich corner was that? 
A. That was the Northeast corner facing the track gate, 
which is sort of diagonal, wasn't straight, to the grandstand 
and one 'vas out straight to the track. Now I noticed this 
morning tlnit these attorneys-this is octagon shape at the 
bottom but has. only seven corners~t the top; it is eight and 
seven. 
Q. In which direction was the board that the corner of 'vhich 
was raised up would that face Y 
A. It would face the grandstand gate. · 
Q. Mter the truck got loose from this did you or anybody 
else do anything to this seat right away? 
A. No. 
Q. What was the condition of the seat so far as being 
open in a position to be observed, to be seen? 
A. It was a distance I should say from four to six inches 
and it was in such a shape that anybody should see it ap-
proaching· from that side, sure. 
Q. What time in the morning did the truck run into the 
seat? 
A. I would say not later than eight thirty; somewhere from 
eig·ht to eight thirty. 
Q. What reason have you for saying that? 
A. I usually go out to the g-rounds early; I try 
pag·e 101 ~ to get there not later than five thirty, because 
there is right much of a scramble at night and 
I don't count the money until the next morning and I usually 
g-et that all denominationed out and counted before I go to 
breakfast, and then I usually have a general supervisor in 
cleaning the grounds, grandstand and all that sort of thing, 
and J.\IIr. Aubrey White and I had been up to the boarding 
tent and was just coming back from breakfast when the truck 
ran into this stand. 
F. ~L LeCato v. Eastern Shore of Va. Agricultural Assn. 79 
Q. Who 'vas present at tl1e stand at the time you wer.e 
there and the truck had run into itt · 
A. It 'vas our night watchman and police, or night police, 
1vfr. Sterling, ~{r. John Isdell and I think Tom Stevens and 
l.fr. \Vhite. Now, it there 'vere anybody else present I don't 
recall; it was one or two standing around. 
Q. Did you give any directions about fixing it?· 
A. Yes, I told John and told the others standing there 
that as soon as Mr. Bell came back to get him to fix it right 
. away; I then sent I think it was Ed Chandler to look for 
him. · 
Q. Were you present 'vhen the accident to lVlr. LeCato oc-
curred? 
A. No, sir. 
Q. Where were you~ 
A. In the office at work. 
Q. Wl1at time 'vas it that the accident occurred 1 
A. I would say from around nine thirty to ten o ~clock_ 
Q. What reason have you for saying that? 
A. Because I had-After I had gotten back 
page 102 } from breakfast and gotten the money straightened 
, up and put in a bag Mr. Wessells came out and 
I usually got him to take it in for me, because I couldn't leave 
very well, and I remember getting George Hyslop to drive 
him out to l(eller to the Bank and also as an extra precau-
tion I sent a man we l1ad from Pinkerton's office along with 
him, and I had a good hit of work to do before I was any 
'vays straight, and it was very few people there at that 
time. 
Q. In that connection, do you keep a Pinkerton man there 
all the time during the Fair? 
A. J(eep three. That year we hired but one but since then 
've keep three. 
Q. ~1:r. 1\tlears, after that, at any time, 'vas there a photo-
grap1l taken of this seating arrangement? 
A. Yes, sir. 
Q. By whom 'vas it taken, if ;you know t 
A. By ~fr. William, the druggist in Accomac. 
Q. Who arranged that seating arrangement for the pic-
ture that was taken? 
A. 1\ir. Bee I(ilmon, or T. J. J(ilmon, ~fr. Frank Downing 
and myself. 
Q. With reference to the seating arrangement at the time 
of the accident ·with :h,fr. LeCato, how did ·it com par~ with the 
seating arrangement as it was at the time the photograph 
'Yas taken by ~Ir. Bell 7 
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Mr. Heath: Objected to because he has not stated he saw 
the seating arrangement at the time of the acci-
page 103 ~ dent. · . 
The Court: I thinK he did and gave orders to 
have it fixed. 
!Ir. Heath: That was some time before and an interval 
of an hou·r and a quarter took place between the time the 
truck hit it and the time the accident occurred; he has not 
said he saw it at the time the accident occurred. 
Th.e Court: Of course, ·it will be incumbent upon the de- . 
fendaiit to. prove there ·was no charge. 
Question withdrawn. 
Q. How long was it before the accident that you saw the 
seating arrangement? 
A. Oh, I wouldn't think it 'vas over half an hour. 
Q. Ho'v does the seating arrangement as you saw ~t half 
an hour before the accident with ~Ir. LeCato compare with 
the seating arrangement as it was at the time the photograph 
was taken by Mr. Bell f 
A. I think it was as near identical as human eye and hand 
could put if. 
Q. Mr. ~fears, I will asl{ you to look at these three photo-
graphs and ask you to state if they correctly represent that 
seating arrangcmen,t about half an hour before the accident 
to 11:r. LeCa to occurred? 
A. Yes. Of course, this third one is depicted 
page 104 ~ more plainly than any of the others. ·Yes, sir. 
Witness withdra'vn to take the testimony of William P. 
Bell in bel1alf of the defendant. 
By agreement of counsel th~ testimony of Mr. Bell given 
in behalf of the defendant at the former trial is read to the 
jury and considered as the testimony .he 'vould give if re-
called to the stand at this ti;rne. 
WILLIAM P. BELL. 
Q. I believe you testified this morning that you· are the 
druggist in town, and that you take photographs~ 
A. Yes, sir. · 
Q. Have you in the last week or ten days made any pic-
tures of the seat at the Fair ground of the Eastern Shore 
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Agricultural Association, at the instance of Mr. Mapp and 
myself (~Ir. Gunter) 1 
A. Yes, sir. 
Q. I will ask you to look at these pictures· which I hold in 
my hand and state if these are the photographs taken by 
you? 
A. Yes, sir. 
Q. Is this the same seat around the same tree represented 
by the photographs introduced this morning? 
A. Yes, sir. 
Q. Who was present, as near as you can recall, when these 
pictures were taken~ 
A. You (Mr. Gunter), Mr. l\fa-pp and 1\ir. Killmon. 
Q. 1\{r. "Bee" IGllmon? 
page 105 ~ A. 1\{r. ''Bee" Kilmon, and I don't know who 
else-oh, J\1:r. Harry Mears was. 
Q. Was lVIr. Frank Downing present1 
A. I expect he was, but I don't know him. 
lVIr. Gunter: We desire to offer in evidence these three 
pictures. 
Same introduced in evidence and marked "A", "B" and 
,, c ". 
(See manuscript for Photographs.) 
Introduction of the pictures objected to by counsel for 
Plaintiff. 
Jury withdrawn. 
Q. By the Court : Were there any changes made between 
the taking of any of these pictures, any changes in the object 
which yqu photographed 1 
A. This is from one ··angle, and if you were on the opposite 
side, as they asked me to change my position, you 'vould 
have seen this part differently. This was taken over here 
(indicating) and this was taken from the opposite direction. 
Photographs admitted in evidence and esception noted by 
plaintiff. . 
Jury brought back into Court. 
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Q. l'Ir. Bell, these represent three .different angles, do they 
not? 
A. Yes, sir. 
Q. Was there any change made in this seat by the parties 
present there after the first picture was taken by you Y 
A. I don't remember that there was . 
. page 106 ~ Q. Or between the second and third Y 
A. No, sir. The thing 'vas arranged as they 
wanted it and I photographed it at different angles. 
Q. By the Court: With the stand remaining as it was after 
they had fixed it~ 
A. ·Yes, sir. 
CROSS EXA~IINATION. 
Q. Mr. Bell, on this photograph '' C", is that the only in-
jury to the stand that was exhibited to you on the day that you 
took these photographs, there at that octagon Y 
A. The injui·y was all connected with this part and these 
parts. 
Q. This photograph '' C '' shows the West end, doesn't itT 
A. South,vest, I sho.uld .say .. 
Q. Which one shows the opposite end T 
A. This one (indicating ''B''), shows it most distinct. 
Q. Was that end pried entirely loose Y 
A. Yes, just as the photograph sho,vs it. 
Q. And this end was hanging by the nails? 
A. Yes, the nails djdn't quite, or theymight-one or two-
have reached this other board, but it was not fast. 
Q. This photograph ''A'' is the photograph of the entire 
length of the noard that is involved' 
A. Yes, from a slightly different angle and further away. 
Q. That shows only the Southwest end tilted T 
' A. You can't see it there very well, but it was 
page 107 ~ tilted just the same. 
Q. How high was it tilted? 
A. About as it is sh9W11 in here (R-eferring to Exhibit 
''B"). 
Q. Would you say about how many inches? 
A. No; I couldn't say ho'v ~any inches, because I was 
only concerned in getting as good a photograph as I could. 
Q. In the center of that board could you see the stick to 
'vhich it was fastened? 
A. You mean this one that was supposed to be against the 
tree~ 
Q. ·Yes. 
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A. Yes, there it is right there; it is fasten.ed under this 
board, but as I understood from the gentlemen there that day 
it had never been fastened to the tree. · 
Q. Was there any brace before that board was tilted across 
here? 
A. I didn't see any. 
Q. Doesn't the photograph show that every other one is 
braced? 
A. No, sir, not here; not on that special board, you see . 
.A.. But, I say, every other board of the octagon except that? 
A. They do seem to be brf!_ced. I don't know whether they 
were braced but there were pieces right across. 
Q. Could you take a photograph that would show the view 
of a person from above? 
A. No, sir. You mean from up here? 
.A. Yes, .sir; as it would appear to a person loolting down 
onit? / 
.A.. No, it would be too close. V _ . 
page 108 } HARRY E. 1\1:EARS, 
recalled. 
Q. I will ask you to look at this photograph A and ask if 
that is a photograph taken by Mr. Bell at the time referred to 
by you? 
A. Yes, sir. 
Photograph offered in evidence and marked Exhibit A. 
Objection. Overruled. Exception. 
Same objection to each photograph, same ruling, and ex-
ception noted 'vitho¥t being repeated after the introduction 
of same. 
Q. I will ask you to look at photograph marked "B" and 
say if that is a photograph taken by Mr. Bell at the time re-
ferred to? 
A. Yes, sir. 
Q. Likewise photograph marked '' 0 ,; ? 
A. Yes, sir. 
Q. Mr. ~fears, look at this photograph marked '' .AH and 
tell me if you can in what position the photographer was 
standing when he took that photograph~ 
A. To be square with our grounds this picture would have 
to come a little this way; that is, this side here, this end de-
--- - --·----- -------~--
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tached, is almost parallel with the track, this is sort of 
diagonal, facing the grandstand gate that goes in the grand-
-stand. 
Q. This plank that was detached, that faced diagonally 
the grandstand Y 
A. The grandstand gate, I mean. 
Q. Do you kno\v how far that position is from 
page 109 ~ the gate Y . 
. A. Yes, I have a memorandum, the same memo-
randum I had at the time. Now, the stand is 24 feet diagon-
ally from the grandstand steps-you 'vill have to switch it a 
little bit over to here to the grandstand steps. 
Q. From the grandstand steps to the board that was broken 
loose is 24 feet Y 
A. Yes. 
Q. Ho\v far is that board from the railing around the race 
track? 
A. 32 feel; now it was a seat that come in between there. 
The stand is 32 feet from the railing. 
Q. _Ho'v far was this seating arrangement from the tent 
of Mr. B. J. Mears Y 
A. 75 feet diagonally on the far side; from the nearest 
side to the tent, not from this corner but from the opposite 
side, the \vhole mid,vay is sixty-five feet wide~ 
Q. Where did the photographer have his instrument at the 
time he took-photograph marked "A"? 
A. Between the grandstand and the seating arrangement. 
Q. Where did the photographer have his instrument at the 
time he took the photograph marked Exhibit "B "Y 
A. l-Ie would have to be over towards the track gate and 
the grandstand gate. 
Q. Where was the photographer or where did the pho-
tographer have his instrument at the time he took the photo-
g-raph Exhibit ''0''~ 
A. He 'vould have to be near-towards the Ex-
page 110 ~ hihition Hall; the steps that go in the Educational 
Hall are almost in front of that, a little towards 
the Educational Hall. 
Q. Mr. :h1ears, did you put anybody on guard at this seat-
ing arrangement after the seat was broken Y 
A. No, sir. 
Q. Why not? 
A. Because it was self evident; the space in between was so 
that anybody approaching it could see it even at a distance of 
fifteen to thirty feet. 
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Q. After the accident, did you communicate in any way with 
Mr. LeCato? 
A. Yes; at first I was sitting in the office and they said 
somebody had gotten hurt; I didn't know how then; and they 
wanted to know if a doctor was around, and we always had 
the County Nurse of Accomack and supplemented· by the 
County Nurse of Northampton and a doctor on the ground 
during the time anything \vas going on, but that early neither 
one of the nurses had gotten there, neither was. there a doctor 
on the ground; I went to the grandstand while some others 
in the office went out front to look and I came back, and in 
the meantime I told Mr. Aubrey "W11ite to try to phone into 
Keller for a doctor; they talked to Doctor White's wife and 
then got in communication with Doctor Cosby, and when I got 
outside the Northeast entrance of the Hall they were just 
going around the corner of the grandstand with ~£r. LeCato. 
Q. As soon as you were apprised of tlie acci-
page 111 ~ dent you did make an effort and did succeed in 
getting a physician f 
A. Yes. 
Q. After that time did you go to see 1\Ir. LeCato? 
A. Yes, the following week I got 1\Ir. Frank Smith-we 
were having a camp meeting at the fair grounds and I didn't-
have a car at that time, I had sold one car and hadn't got 
another one, and I got Mr. Smith to take me down to see 
Mr. LeCato; so I went down to see Mr. LeCato and he \vas in 
bed and seemed to be resting fairly comfortable; I talked 
with Mrs. LeCato, his mother, about first one thing and then 
another, like you would do in a sick room and-shall I tell 
you what she said about Frank? 
Q. Was it in the presence of ~Ir. LeCato? 
A. Oh, yes. 
Q. State itY 
Objected to as to what 1\:frs. LeCato said .about Frank. 
The Court: If her son was in hearing and entirely con-
scious it seems to me there can be nothing improper about 
it. 
Objection withdrawn. 
Q. Go ahead. 
A. She said Frank was always unfortunate in so easily 
getting hurt, that maybe a year or two before he rode in 
from Painter or somewhere on the road and afterwards had 
--~-~----- -- --~----------~-
86 8upreme Court of Appeals of VirJrinia. 
just suffered from a sort of chafe, was in bed 
page f12 ~ several weeks with just getting bruised; she said / 
everything seemed to go so hard with him, and 
then afterwards, after I came back, the next day I was ap-
prised of the fact that ~Ir. LeCato was suing the Association, 
and I was busy at the Fair Grounds with the camp meeting 
association and I couldn't get off well so I phoned down to 
ask ho·w J\.Ir. LeCato was getting on and I never did get any 
of the adults of the family, always talked with Mr. Will 
Sturgis' little girl; especially on two occasions I got her 
and asked how he was, but I didn't go down any more. 
CROSS EXA1viiNATION. 
Q. How lQng have you 1Jeen Secretary of the Association? 
.A. Since 1918. 
Q. Yon spoke about a custom in effect in referring to put-
ting the Fair Grounds and the arrangements generally in 
condition for the Fair. Under whose supervision was that 1 
A. Under my supervision at the sanction of the Board of 
Directors. 
Q. Have you general charge of the Fair as Secretary? 
A. General charge. 
Q. You are the man then to whom people should look to 
see that the Fair grounds are in proper shape¥ 
A. Yes. 
Q. Can you tell the jury the circuit of tl1:e enclosure of the 
Fair; how much its leng-th all around the Fair fence, in fact, 
yards or miles ~ 
page 113 ~ A. I should think all around it is a good mile-
around close to a mile. 
Q. You stated that the truck collided with the seat some 
time after eight but before half past eight o'clock? 
A. I would say from eig·ht to eight thirty. 
Q. You stayed there until the truck was released 1 
A. Yes. 
Q. Then where did you go? 
A. I went in the office; but I had these things to do, be-
cause if you are at all acquainted with a plant like that, that 
a man has all to do, with so many jobs, he has to hurry and 
worry to get it done. 
Q. You went directly from the scene of the collision with 
the truck to your office¥ 
A. Yes. 
Q. And from that time on you were in and out Y 
I 
\ 
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· A. ·Yes, but not further a way-I wouldn't say I was further 
away from the front of the grandstand, certainly nor fur~ 
ther a'vay tl1at 100 feet at any time. · 
Q. Ho'v close did you get to this seating arrangement be-
fore the accident occurred? 
A. I suppose a foot or two. 
Q. Ho'v often-constantly? 
A. No, not constantly, but I remember calling and speak-
ing to Mr. Hyslop, but he was on the opposite side from wher~ 
it 'vas broken, when I called him to take Mr. Wessells to the 
Bank to take the money. 
page 114 r .Q. The seat had been broken when you called 
1\ir. Hyslop, had it not? 
A. Oh, yes. 
Q. And when he came to your office-he did come to your 
office? 
· A. No, I don't suppose he went to the office; he didn't have 
to go to the office, he w·ent to carry the man. 
Q. Did he go with the man to the Bank t 
A. Yes. 
Q. At your request~ 
A. Yes. 
Q. Aft~r the seat l1ad been broken? . 
A. Yes, but from where he was he couldn't see it, of course. 
Q. Did you see Mr. Bell standing by 1 
A. ~Ir. Bell was not there. 
Q. J\1r. I-Iyslop said he was there? 
A. :1\ir. Hyslop is mistaken. 
Q. And you are not mistaken? 
A. I don't think so; Mr. Bell is here. 
Q. At any rate, you didn't see l\ir. BelU 
A. No, sir. 
Q. I understood you to say that after you saw this acci-
dent, this collision, you told those who were standing around 
to call 1\ir. Bell's attention to it when he came is. Is that 
correct? 
page 115 } A. I don't know that I put it in them words; 
your language and mine seem to be different. 
Q. You testified at the former trial, didn't you 1 
A. Yes. 
Q. You are reported as having said this: "What did you 
do, if anything, to get the seat repaired f" Answer: "I 
told l\1r. Isdell to try to see Mr. Bell when he came in, or 
'vhen he got back to try to get him and have it fixed.'' Is that 
correct? 
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A. Yes. 
Q. You didn't send for Mr. Bel~ then t 
A.· Yes, I did send for Mr. Bell. 
Q. When did yon send for Mr. Bell? 
A. I told them to tell him 'vhen he came in . 
. Q. When he came in f 
A. I told them to tell ~{r. Bell also at that time. 
Q. You told them to tell Mr. Bell when he came int 
A. Yes. · 
Q. Did you send anybody for )fr. Bellt 
A. Yes, Etl. Chandler. 
Q. Whenf 
A. When he came up a few minutes ·afterwards. 
Q. He was not standing there then? 
A. I don't think he was. 
Q. Where wer~ you when you told Chandler to go fiD:d 
Mr. BellY . 
A. Right near the grandstand. 
Q. How long after .the collision f 
page 116 ~ A. Not over five minutes. 
Q. Who was Chandler f 
A. One of our car storers and helpers. 
Q. Why didn't you tell Is dell f 
A. I had already told him. 
Q. You told him to find him when he came in, you didn't tell 
him to go find him? · 
A. Mr. Bell usually reported early in the morning; there is 
always a lot of fences and railing broken and the day pre-
ceding this was Thursday, wgich is our big day and naturally 
there 'vas right much to be done that morning; he has a cus-
tom to do it systematically, to go out the North gate and go 
round the track clear around the whole Fair enclosure and 
come ·back past the South gate and come in the North gate, 
so of course he would have to be somewhere in that territory 
at work. 
Q. You lmew exactly where he was ~ 
A. No, I didn't. 
Q. ·You knew within wl1at boundaries he wasf 
A. Yes, but anything that needs repairing-it was time we 
had begun to sell tickets and time to have our grandstand 
open. 
Q. You thought the most important duty for Mr. Bell was 
to fix holes in the fence Y 
A. He had already gone on this beat and this step here was 
self evident. 
. . . 
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Q. You knew that Bell was on the outside around the fence 
somewhere? . 
page 117 ~ A. I knew he must be if he hadn't jacked his 
job. 
Q. And you knew if you sent one man out of the North 
gate and one man out of the South gate to look for him they 
were bound to find him f 
A. I don't see ho'v that waan 't enough to do when he 'vould 
report when he ca~e back. 
Q. You didn't think it was necessary to send for him, but 
to wait for him until he reported, didn't you? 
A. Well, not necessarily; I told these men to tell him when 
he caiile in and I afterwards told Chandler to try to find him. 
Q. What made you change your mind Y 
A. No change of mind at. all. 
Q. How long was it after the accident with the truck that 
you told Chandler to go get him? 
A. After he came up; I suppose it was near five minutes. 
Q. If he didn't come up in five minutes what time ·was it-
did he come up in five minutes? 
A. Yes, he came ~p just shortly, I guess within five minutes. 
Q. ·You are guessing? 
A. I am not guessing at all. 
A. It may be a form, if you put it that way; I am not guess-
ing. 
Q. Ho,,r do you know it 'vas five minutes-how are you able 
to tell this jury, three years after this event, you know it was 
five minutes? . 
page 118 ~ A. As near as I can come at it it was that time. 
Q. It may have been ten minutes~ 
A. No, sir. · 
Q. ~fay have been four minutes? 
A. No, sir. 
Q. Exactly five minutes? . 
A. I told you what I said. 
Q. I am asking you. It was just five minutes? 
A~ I said it was near five minutes. 
Q. Did you tell him where to find ~fr. Bell? 
A. No, sir, because he ought to be as well acquainted with 
the grounds as I was. 
Q. You didn't think the thing needed repairing, did you? 
A. Sure I thought it needed repairing or I wouldn't have 
told him to repair it. 
Q. You didn't think it 'vas a matter of extreme moment? 
A. No, sir, because it showed for itself. 
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Q. Mr. Bell was at work at something you thought had 
precedence to this Y 
A. Because he was on his beat doing his duties. 
Q. You thought the thing should take its usual course and 
when he came back to be told about this. Is that correct? 
Answer the question. 
A. I have just answered. I told one man to tell him and 
told the other man to look him up. That's all I can say. 
Q. In order to sit on this seating arrangement-
page 119 ~ B.y the way, ~{r. lVfears, that has been used as a 
seat by the patrons of tl1e Fair for a long, long 
timeY . 
A. It was not put there for a seat but people will sit on it. 
They sit on anything; the railing is not put there to sit on 
but they sit on it, or anything. 
Q. They have been sitting on this seat ever since it has been 
there,haven'ttheyY 
A. I think they have. 
Q. Wasn't it used as much as any other seating place of 
the Fair? 
A. Yes, it was used. 
Q. In using the seat on the top seat you l1ave got to step 
on the lower seat? 
A. Yes. 
Q. And in order to get down you have got to step on the 
lower seat to get downY 
A. ·Yes. 
Q. The higher seat ·would be too hig·h to jump from 1 
A. No, it is only about thirty-six inches from the ground. 
Q. But in order to avoid a jump of even that distance you 
, have provided ~his lower part V 
A. It was made for a speakers' stand first and you step 
from one step to another. 
Q. And when you step do'vn you step from one step to the· 
other. Is that correct Y 
A. Yes, I suppose you do. , 
page 120 ~ Q. After ~Ir. LeCato was hurt the seat was 
A. Yes. 
repaired, wasn't it? 
Q. 'Tho broke up the seat in the following January or Feb-
ruary in order to have these photographs taken Y 
A. Mr. l{ilmon, Mr. Downing and myself prized it up, we 
didn't break it. 
Q. When did you prize it up Y 
A. I would say some time in January, 1924? 
Q. How long before Mr. Bell went out there 1 
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.A. Did it while he was there. 
Q. You prized it up for him while he was there? 
A. Yes. 
Q. To the best of your recollection? 
A. Yes, sir. 
Q. What did you attempt to do, did you attempt to show 
how that seat 'vas immediately after th-ru.ck got loose? 
A. I showed him how I saw it and supplemented by just 
how Mr. Kilmon and 1vfr. Downing-we three agreed that it 
'vas. 
Q. Now tl1e truck collided with the stand some time be-
tween eight and half past eight. When did you say the acci-
dent occurred? 
A. I should say somewhere around nine thirty ot ten. 
Q. So that from an hour to two hours intervened from the 
time the truck collided 'vith it and the accident to Mr. Le-
Catof 
A. No, sir, I 'vouldn't say it was two hours. 
Q. I say from one to two? 
page 121 } A. Not over an hour and a quarter at the most 
I 'vo~ldn 't say. · 
Q. Then possibly an hour and a quarter at most intervened 
the time the truck struck it and the time the accident occurred 
to him? 
A. Yes . 
. Q. How·do you account for the fact that dozens of witnesses 
this morning have gone on the stand and said that the acci-
dent could not have happened before twelve o'clock? 
A. I think they are mistaken, they didn't have anything 
to judge by, or their time was wrong, or something· of that 
sort, because there 'vas nobody on the Fair grounds except 
employees ancT it was not ~fty head of people there even 
after the accident, because I remember looking down the mid-
way and it was not half the people there you see Fridays and 
August 31st was one of our big Fridays. 
Q. Is that all you are basing your judg:q1ent on? 
A. No, sir. 
Q. Did you look at your watch prior to or after the acci-
dent? 
A. I did, yes. 
Q. What time 'vas it? 
A. Mter ::rvrr. LeCato had gotten off and the crowd dis· 
persed, what few it was there, I looked at my watch and it 
was twenty minutes of eleven, and I remarked to somebody 
tha.t they had plenty of time to catch the eleven o'clock train 
if they wanted to take LeCato to the hospital. 
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Q. What kind of train is that, just an ordinary train 1 
A. No, it is not a bad train; it is two hours 
page 122 ~ earlier than the express train and gets you where 
you want to go in pretty good time. 
Q. As a rna tter of fact, weren't you thinking of the train 
that goes up about one o'clock. 
A. No, sir, I was not. 
Q. Are you positive Y 
A. Yes, I am. 
Q. You thought he might catch the train to Salisburyf 
A. No, I knew he had time to catch that eleven o'clock 
train, because I w_ent to the phone and talked to ~Irs. White, 
Doctor. White's wife, at l{eller, and at the same time she got 
on the line and got Mrs. Cosby, and Doctor Cosby was not 




Q. Were you empJoyed by the Eastern Shore Agricultural 
Association in 1923 t 
A. Yes, sir. 
Q. What were your duties? . 
A. To flood the track, and Superintendent of the Horse 
Departmerit .. 
Q. What time did you get to the Fair Grounds on Friday, 
the day this accident occurred to Mr. LeCato? 
A. About eight o'clock. 
page 123 ~ Q. Did ·you see the truck of Mr. Birch, which 
. has Eeen referred to as the lionet . truclr, when 
·it hit this seating arrangementf · · 
A. No, sir. 
Q. Had any one t9ld you about the seating arrangement 
having been hurt~ 
A. No, sir; I was around the seating arrangement a little 
after eight o'clock and .I left and walked down the midway 
and come back to what they call the Keller gate, and got back 
there·about nine o'clock, I guess. 
Q. Did you know the seating arrangement had been hurt 
when you came back? 
A. Not until I saw it. 
Q. Please state where you were when you saw it? 
A. I was about opposite the gate that goes into the grand-
stand. 
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Q. You 'vere between the grandstand gate and the seating 
arrangement? 
A. ,yes, sir. 
Q. Did anyone call your attention to it Y 
A. No, sir, I asked what had happened to it and they said 
a truck ran into it. 
Q. Do you recall how it was you happened to look over 
that way? 
A. I was a little closer to that than to the grandstand gate. 
Q. Mr. Downing, were you present when the ·accident oc .. 
curred, when Mr. LeCato was hurt? 
A. No, sir. . 
page 124 ~ Q. Where were you when Mr. LeCato was hurtY 
A. I was on the quarter stretch. 
1 Q. Did you know or did you hear at the time Mr. LeCato 
was l1urt that he was hurtY 
A. 1\{r. 1\{ears' little girl came over there and said a man 
had gotten hurt but didn't say who it was. 
'Q. How long had you been over on the quarter stretch 
when this little girl came over and said a man was hurt? 
A. About twenty-five or thirty minutes. 
: Q. B.efore going in the quarter stretch had you been over 
near this stand 7 
· A. When I first got ·out there in the morning, about eight 
o'clock. · 
· Q. When you went over in the quarter stretch about twenty-
five minutes before the accident did you go anywhere near 
this stand Y 
A. About eight feet of it, I guess. 
~. Were you present during the following January or Fe.b-
ruary of 1924 after the accident when Mr. William P. Bell, 
in .the presence of Mr. Harry 1\{ears, 1\{r. Gunter and others, 
took certain photographs of this seating arrangement a.t the 
l{eller Fair grounds? 
A. Yes, sir. 
Q. Did you help arrange this broken part of the seating 
arrangement as it was prepared for Mr. Bell to take these 
photographs? 
page 125 ~ A. Yes. 
· Q. I sho'v you three photographs, Marked ''A'', 
"B" and "C ", and ask you if these photographs represent 
the seating arrangement as it was fixed that morning? 
A. Looks like it, yes, sir. 
Q. Mr. Downing, to the best of your reco1lection do these 
photograph's represent the condition of the seating arrange-
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ment as it was when you last sa'v it about twenty-five minutes 
before Mr. LeCato was hurt? 
A. Yes, we fiXed it as near as 've could. 
Q. What time, as near as you can fix it or estimate it was it 
that Mr. LeCato was hurt? 
A. I should say somewhere between half past nine_ and ten; 
I think I had been over there about twenty minutes-about 
20 minutes after nine. 
Q. How are you enabled to fix the time as half past nine 
to ten that he was hurt? 
A. Just the time I had been out there and the way the morn-
ing passed. 
CROSS EXA~1INATION. 
Q. You say you judge by the time you were out on the 
quarter stretch ~ 
A. ·Yes. 
Q. So it is a matter of estimate with you? 
A. Yes. 
page 126 ~ Q. It has been three years ago? 
A. Yes. 
Q. And when you first testified it had been six months or 
moreY 
A. Yes; you mean from the time of the accident? 
Q. Yes. 
A. ·Yes. 
Q. You say lhese photographs reflect the condition of the 
affair on the 31st day of A.ugust as n.ealr as you could make 
them? 
A. Yes. 
Q. You don't mean to tell the jury they are absolutely cor-
rect? 
A. You don't mean within an inch. 
Q. I mean within an inch or two inches 7 
A. Yes. 
Q. You simply did the best you could Y 
A. Yes. 
Q. Made them as correct as you could~ 
A. Yes. 
Q. You don't pretend to say they are absolutely correct~ 
A. No, sir, we didn't measure it. 
Q. And you are simply giving the jury the benefit of your 
idea six months later and you didn't measure it? 
A. Yes. 
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Q. You don't pretend they are correct 1 
A. As near as you could by the rack of the eye. 
Q. By the eye? 
page 127} A. Yes. 
Q. ·you weren't expecting any accident at the 
time you looked at itt 
A. No, sir. 
Q. You weren't paying any particular attention to itT 
A. I just looked and saw that something had happened to 
it. 
Q. You could not know minutely the extent of the tearing 
or how much they 'vere torn Y 
A. It was tore about three or four inches from the other 
seat. 
Q. It may havP. been three or may have been four1 
A. Yes. 
Q. That is j11st the best you can tell under the circum-
stances? 
A. Didn't measure it; no, sir. 
T. J. KILl\fON. 
DIR.ECT· EXAlviiNATION. 
Q. Are you in any way connected with the Eastern Shore 
Agricultural Association? 
A. Yes. 
Q. ·How long have you been connected with it? 
A. Forty-nine years. 
Q. Attended it how many days each year? 
A. Well, about four and a half, or four any way. 
Q. In 1923.what was your connection, if any, with it? 
A. Why, five days in the week, yes. 
Q. vV11at position did you occupy~ 
page 128 } A. Superintendent of the Ladies' Needle Work 
Department in the IIall. 
Q. Do you recall the day on which the accident 
·A. Yes. 
Q. Were you on the grounds that mon1ing? 
A. Yes. 
Q. What time did you arrive? 
A. About eight o'clock as near as I can come at it. 
Q. Did you discover in the morning that this seating ar-
rangement around the tree had been broken? 
A. I didn't go that way when I first got there, I went down 
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to the cattle department to feed my stock and I came back 
and went down to the fowl department, I had lots of fowl 
down there, then I came back up to the Secretary's office and 
came out and was near the stand. · 
Q. Did you see anything the matter with the stand at that 
timeT 
A. I didn't notice it at that time until I started to go by-
yes, I did, because I noticed it when I went to down to the 
fowl yard and went right by it . 
. Q. What was the condition of the seating arrangement at 
that timet 
A. It was broken at the corner about, I would say, three 
or four inches. 
· Q. Which corner was it 1 
A. It was the corner next to the-about opposite the grand 
stand gate or very near it. 
page 129 ~ Q. Look at these photographs marked ''A'', 
"B" and "C H, and tell. the jury if these photQ-
graphs correctly represent the condition of that seat at the 
time you first discovered it was broken that morning? 
A. Just as near as I can get it by looking at it; yes, about 
as· near a.s I can get it. 
Q. Were you near this seating arrangement before the acci-
dent to Mr. LeCato did occur Y · 
· A. Yes. 
Q. How long before the accident occurred? 
A. Not very long, a few minutes; I came out of· the Hall 
and I was standing about. six feet of it; I suppose.· 
Q. Do these photographs correctly represent the condition 
of· that seating arrangement at that- time,· as being a few 
minutes before the accident to Mr. LeCato occurred f 
A. Just as near as I could get at it. 
Q. Were you there at the time of the accident f 
·A. Yes. 
Q. Did you leave there before the accident occurred-did 
you go away from there before the accident occurred after 
this time you have just described? 
A. No, sir, I was the first man to Mr. LeCato aft-er he· got 
hurt. · 
Q. These photographs correctly represent then .the condi., 
tion of that seating arrangement up to the time the accident 
occurred 7 
A. Just as near as I can come at it; just as near as my 
eye could make it. . 
c..' 
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page 130 ~ Q. What time in the morning did you first dis-
cover that this se~ting arrangement had been torn 
up? 
A. Just a little while before Mr. LeCato got hurt.. 
Q. Have you any knowledge of the time of day that Mr. 
LeCa to got hurt? 
A. ·Yes. 
Q. State what that is 1 
A. It was between nine and ten o'clock; it was about ten 
o'clock. · 
Q. How do you lmow it was about ten o'clock Y 
A. I am Superintendent in the Ladies' Department, been 
there for nineteen or twenty years, and Thursday they didn't. 
get through with their work and the four ladies says 'Y'e will 
get there early in the morning and not start later than ten 
o'clock; I went in the Hall_ after helping Mr. LeCato up and 
went to the auto:g1obile, then I went in the Hall and .the ladies 
were there and we just joked a little while about being on 
time that morning because they had been somewhat late, and 
we went to work. 
Q. That was after the accident occurred f . 
A. After Mr. LeCato had gotten in his car and went away; 
I didn't go out of the Hall any more until after the ladies went 
to dinner somewhere between twelve and one o'clock, some-
where along there, then we quit work about one o'clock. 
Q. Mr. Kilmon, were you present when ~{r. Bell took these 
photographs marked "A'', "B" and "C "1 
A. .Yes, sir. 
page 131 ~ Q. Who arranged that seating arrangement, 
who adjusted that step so that the photographs 
might be taken by }fir. Bell~ 
A. I think 1vir. Do,vning, Mr. ~:fears and myself. 
By the Court: Mr. Harry Mears? 
A. Yes, sir. 
Q. You undertook then to fix this seating arrangement just 
as it was at the time of the accident. Is that correct? 
A. Yes, as nea-r as we could get it we fixed it like it was. 
Q. I believe you have stated that it was shortly before the 
accident to !VIr. LeCato that vou discovered that this seat 
had been damaged by the truck? 
A. Yes; I was not there when it was damaged though. 
Q. How close were you to the seat when you made thai 
discovery? 
A. I suppose in six feet of it. 
---~------- --~- -----------
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CROSS EXA~IINATION. 
Q. You testified in this case before, didn't you Y 
A. Yes. 
Q. Do you recall, ~fr. l{ilmon saying, "I saw it and re-
marked that H-arry's attention ought to be called to it and 
some one says-'' 
A. (Interrupting) Yes, I did. 
Q. -and some one says 1\{r. Bell will be here presently, 
he is fixing up around the grounas ". Did you make that 
remark? 
A. Yes. 
Q. To whom did you make it f . 
A. I don't remember to whom I made it; I just made that 
remark. 
page 132 ~ Q. That !-larry's attention should be called to 
itY 
A. Yes. 
Q. Who is Harry 7 
A. Harry 1\Ieai·s. 
Q. The Secretary? . 
A. Yes. I didn't know then that IYir. Mears knew it. 
Q. Did somebody make the remark to_ you that he knew 
it? 
A. No, sir. It was very fe'v people there anyhow; it was 
early in the morning and very few people in the Fair grounds. 
-Q. Did you contin,le there at that step until ~:Ir. LeCato 'vas 
hurt, from the time you made the discovery that the truck 
had collided with the scat, did you remain there? 
A. I ·was just there a few minutes; I had just come out 
of the Secretary's office and come out of the door ; I couldn't 
leave the place. 
Q. I understood you to say when you were in six feet of 
this seat you looked and sa'v it had been damaged and that 
Harry's attention ought to be called to itY 
A. Yes. 
Q. How long did you stay there Y 
A. Not very many minutes. 
Q. Where did you go? 
A, Before he was hurt? 
Q. Yes. 
A. I didn't go anywhere. 
Q. You stayed there from the moment you dis-
page 133 ~ covered the seat was damaged until he 'vas hurtY 
A. Yes. 
Q. Did you observe men sitting on this seat? 
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A. I saw some? 
Q. Who were hey? 
A. Mr. LeCato was the only one I saw. 
Q. Did you see him sitting there at the time you saw the 
seat 'vas damaged ~ 
A. I did. 
Q. Did you see other people too 7 
A. There 'vas people on either seat, I couldn't say who. 
Q. You couldn't distinguish then but you saw there were 
people there Y 
A. Yes. 
Q. And that 'vas the time you made the discovery, that you 
saw this seat had been damaged¥ 
A. ·Yes. 
Q. Why did you remark that Harry's attention ought to be 
called to it? 
A. Someone told me the seat ought to be fixed. 
Q. Why? 
A. Because it was broken. 
Q. Because it was broken 7 
A. Mr. LeCato ought to have seen it; his feet couldn't have 
been more than eightenn or twenty inches from it. . 
Q. So you did think it ought to be fixed be-
page 134} cause it was dangerous? · 
A. No, sir, didn't look dangerous. 
Q. It didn't look dangerous at allY 
A. No, it didn't look so dangero11s. 
Q. Did it look at all dangerous? 
A. It didn't look so much dangerous. 
Q. Did it look dangerous~ 
A. It didn't look so dangerous. 
Q. Did it look dangerous at all? 
A. No, it didn't look dangerous. 
The Court: I think you are splitting hairs. I think the wit-
ness has ans,vered the question. 
Q. Do you remember a conversation on that occasion with 
Ivfr. "\V. F. LeCato and 1\{r. J. Yv. Downing? 
A. No, sir, I don't remember it; it is pretty hard to re-
member everybody you talk to at Keller Fair. 
Q. Do you know these gentlemen? 
A. Yes. 
Q. You don't remember any conversation you had with 
these gentlemen 7 
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A. No, I don't remember it; I guess I had conversation with -
:five hundred, close to it. . 
. Q. Do you remember asking ~Ir. Downing on the day 
the accident happened-
A. (Interrupting) What Downing? 
Q. Mr. J. W. Downing, if he thought Mr. Le-
page 135 ~ Cato would have time to catch that through train f 
A. No, sir, I don't remember asking him that. 
Q. But you may have asked him that, mightn't you? 
A. No, I never asked any such question, because I knew 
he had time, because 'vhen I went in the . Ladies t Hall 've 
looked at the watch and said he had time to catch the eleven 
o'clock train. 
Q. You said you knew Mr. LeCato was hurt before ten 
o'clock because of some conversation you had with some 
ladies? 
A. Yes. 
Q. What conversation was that? 
A. When I went in the Hall the ladies was in there and 
·said it 'vas an accident out here. 
Q. What did that have to do with ten o'clock~ 
A, They were to get to work at ten o'clock. 
Q. And because you found them at ·work-
A. (Interrupting) N~, sir, they couldn't go to work until 
I went in there. 
Q. And because they 'vere not working you suppose it was 
some mistake made? . 
A. Yes, sir, we went to 'vork at ten o'clock, may have been 
just a fe'v minutes before or a few minutes after. 
RE-DIRECT EXA~IINATION. 
Q. Did you look atyour watch? 
A. ·Yes, looked at my watch and congratulated them in 
getting there on time. . 
page 136 ~ HARRY BAILEY. 
DffiECT E"XAl\fiNATION. 
Q. Where do you live now? 
A. Cape Charlea. 
Q. Where did you live during the Keller Fair of 1923 f 
A. Melfa. 
Q. You are not connected with the Fair and have no ni-
terest in this case, have you Y 
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A. None in the world. 
Q. Were you at the Fair Grounds on the last day of the 
1923 Fair, the day Mr. Frank LeCato was hurtY 
A. Yes, sir. 
Q. Are you familiar with this seat around the tree that 
the evidence is about? 
A. Yes, perfectly familiar with it. 
Q. Did you see the truck when it ran into it that morning? 
A. No, sir. 
Q. When did you first learn that the truck had run into 
itY 
A. I got out to the Fair between nine or ten minutes after 
nine o'clock and in walking up usually I expected to :find 
Mr. Ned Maples siting up there and I seed the seat was 
busted and I said, "Well, they have broke his resting place", 
as a rule that is where he made for when he come to the Fair 
grounds. 
Q. liad anyone called your attention to it~ 
A. No~ I didn't know anything in the world had struck it 
when I was walking up. 
page 137 ~ Q. "\Vhich way were you going? 
A. I was going right straight between the stand 
and the Secretary's office, towards the quarter stretch. 
Q. Describe to the jury as near as you can the condition 
of this seating arrangement when you went by and saw it? 
A. The seating arrangement was real shaky, in a way that 
a man 'vouldn 't walk up on it; it looked somewhat dangerous. 
A man my age for instance could get up there and get down 
all right, but he would want to be clever. 
Q. Was its condition such as the average man-
Objection. 
By the Court: State whether or not from the condition in 
which you observed the seat when you walked by it that 
morning, its condition, the fact that it had been injured should 
have been obvious to any ordinary prudent manY 
Objected to. Overruled. Exception. 
A. Why any ordinary man, according to my notion, could 
have seen it very distinctly; by my glancing over to it, be-
cause Mr. Ned Maples always had his seat there, I noticed it, 
as quick as that. · 
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CROSS EXA~IINATION. 
Q. You were employed by the Fair in 1923? 
A. Yes. 
Q. What was your occupation? 
A. Taking tickets at the quarter stretch gate. 
page 138 } Q .. I understood you to say you noticed that 
this damage had taken place to the seat Y 
A. Yes; I suppose the reason I glanced that way was ex-
pecting to see Mr. Ned Waples, and the minute I glanced 
I remarked "they have brok~vn up his resting place". 
Q. What time was itY 
A. Anywhere from nine to fifteen ·minutes after nine. 
A. "\Vas .any people seated on that top seat when you made 
that remark? 
A. I don't think they were, I didn't look around the tree. 
A. You didn't see anybody sitting there? 
A. I did not. 
Q. You said a man could have climbed up in safety if he had 
been very careful? · 
A. I think so. 
Q. And if he had been very careful he could have gotten 
down safely? 
A. He could have gotten down safely. 
A. J. BYRD. 
DIRECT EXAI\fiNATION. 
Q. ~fr. Byrd, ,,.rere you at the Keller Fair grounds August 
31st, 1923, the day of the accident to I\1r. LeCato? 
A. ·Yes, sir. 
Q. Did you have any connection with the Fair at that time 
or employed by the Fair people at that time? 
A. Yes, I was employed by them. 
page 139 ~ Q. In what capacity? . 
A. I was gate keeper at that time. 
Q. Did you see this seating arrangement around the tree 
any time that day? 
A. Yes. 
Q. Before or after the accident to Mr. LeCato? 
A. Before. 
Q. About what time of the day did you first see it? 
A. Just about ten o'clock, I guess, 'vhen I first went out; 
I always went out that way and I always sat down there a 
while and as I come around I saw it 'vas out of shape some 
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way; of course, I never heard anything had been into it, 
and I come on the other side and took a seat on the opposite 
side and finally I heard .some one say a truck or something · 
had been into it. 
Q. Did you see the accident? 
A. No, sir. 
Q. Did you see the seating arrangement after the accident? 
A. You mean LeO a to 1 · 
Q. Bo. Did you see this seating arrangement around the 
tree after the accident. · 
A. That's when I saw it. 
Q. I mean the accident to Mr. LeCato t 
A. Yes, I saw it afterwards. 
Q. Did you help fix it? 
page 140} A. ·Yes, I helped fix it back. 
Q. What time of the day was it when you helped 
fix it back? 
A .. About eleven o'clock, I guess. 
CROSS EXAMINATION. 
Q. About what time was it when you sat down there? 
A. Around about ten o'clock 'vhen I sat down there, I 
suppose. 
Q. The accident hadn't happened then? 
A. No, not than. 
Q. Ho'v long did you sit there? 
A. Not any great while; I didn't see 1\Lir. LeGato at all; I 
was sitting over on that side; I didn't see him when he got ~ 
there and· I had been sitting there some time 'vhen I heard 
a. commotion back of me and I got up and looked around and 
I saw1VIr. Kilmon and I think ~{r. Smith, they were there be-
froe me, I suppose they were the first there. 
Q. About how long after ten o'clock was that? 
A. I suppose it was about half past. ten o'clock when it hap-
pened. 
Q. Did you see 1vir. Whaley sitting there? 
A. No, only two persons I sa'v there was ~fr. Kilmon and 
~fr. Smith, ana in the meantime somebody wanted to know if 
it was a doclor on the grounds. I didn't think the man was 
hurt, and my son had taken me out there and I didn't know 
whether he !had gone back home or not, so I went down to-
wards the East entrance to see if he was there and that was 
the last I saw of Mr. LeCato. 
Q. Did you sit on the lower rountl of seats? 
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page 141 ~ A. On the lower round; it had two seats to it 
and I sat on the lower one on the opposite side, 
I didn't sit down on the seat that I saw had been pulled to 
'pieces somewhat. 
Q. You say it had been pulled to pieces somewhatf 
A. I could se·e it had been interfered with and I wouldn't 
risk it. · · 
Q. You saw it had been interfered with? 
A. Yes. 
Q. Can you tell the jury how many inches it had been 
pned loose·? 
A. No, but I knew it was not like it was in its proper shape. 
Q. You knew something had struck itf 
A. ·Yes. 
· Q. But you can't tell the jury to ·what extent it was dam-
aged? , 
A. No, but I could see it was and I suppose anybody else 
could. 
Q. You approached that very seat? 
A. No, not that particular seat; I just walked up around 
and I saw that something looked like had backed up against 
it. 
Q. How close were you to it when you saw it f 
A. I guess four or five feet of it when I first saw it; in 
other words, I went up to take a seat on it. . 
WILL TAYLOR. 
DIRECT EXAl\fiNATION. 
Q. Were you at the Fair grounds, the Keller 
page 142 ~ Fair grounds, the day Mr. LeCato got hurt on 
the seat? 
A. Yes, sir. 
Q. Do you know when Mr. LeCato was hurt--·about when f 
A. No, sir, I don't know what time it was. 
Q. Did you at any time during the morning that Mr. "Le-
Cato was hurt sit up on this seat around the tree there by the 
grandstand f 
A. No, sir. 
Q. You didn't sit up on any of them? · 
A. No, sir, I was working for Mr. Mears cleaning up paper 
and stuff. 
Q. Did you have· occasion to go near that seating arrange-
~~~ . 
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A. I -picked ·up paper right underneath of it. 
Q. Did you see the truck hit it Y · 
A. No, sir. 
Q. Did you know the truck had hit itt 
A. No, sir. 
Q. Did you notice the condition of the seating arrange-
ment when you went near it Y 
A. I saw it had been prized out some; I didn't know what 
did it. 
Q. Butryou say you didn't get up on it then Y 
A. No, sir, because I was working. 
Q. What work were you doing Y 
A. Picking up paper in the morning and helping on the 
stage at night. 
page 143 ~ Q. Did you call anybody's attention to its con-
dition! 
A. No, sir. 
Q. Did you see it yourself! 
A. ·Yes, sir. 
CROSS EXA1\1INATION. 
Q. Did you testify in this case before! 
A. Yes, sir. 
Q. Didn't you sit on this seat at all? 
A. No, sir. 
Q. Are you positive about that Y 
A. I think so, sir. 
By the Court: Are you sure what he means 1 
A. ·Yes, sir. 
Q. You are sure you didn't sit on it Y 
A. Yes, sir. 
Q. When you_ were examined before you were asked this 
question : Were you sitting on the top piece right next to the 
broken seat? and you said "Yes". How do you account for 
that? · 
A. I don't know, sir; I was working there but I don't re-
member sitting on it now, sir. 
Q. If this record says you did say you were sitting there, 
you must have been sitting there, so you take it back; you 
were sitting there, weren't you? 
A. ·Yes, sir. 
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Q. Were you sitting there 'vhen George Byra came up, the 
colored manY 
page 144} A. I disremember now. 
Q. What do you say f 
A. I don't remember. 
Q. Don't you remember that you testified-you were asked: 
"How long did you stay there", and you replied the ''When 
George came up there he started to sit down and I said, 'Look 
out, that is broke', and he didn't sit down". Isn't that true? 
A. Yes, sir. 
Q. Then George Byrd did start to sit down f 
A. No, sir, I don't think so. 
Q. Why did you tell him to look out that is eas broke? 
A. I heard him say he was going to sit down. 
Q. What did you say to him? 
A. Told him not to sit down. 
Q. Wht did you tell him not to sit down~ 
A. Because I seed it had been hit but I didn't know what 
~~ . 
Q. Had Mr. LeCato been hurt when yo~tr were sitting thereY 
A. No, sir. 
Q. He had not? 
A. I don't think so, sir. 
l\{r. Hea"th: We would like to indt1·du.ce the stenographer's 
minutes of this witness at the former trial. 
No objection. 
The following is the record of the evidence of 
page 145 } this witness at the former trial of this cause: 
\VILL TAYLOR. 
Q. Were you at the Fair ground the last day, the day 
this accident. occurred ~ 
A. Yes, sir. · 
Q. Did you sit on that seat that everybody has testified 
about around the tree any time that morning? 
A. Yes, sir. 
Q. What part. of the seat did you sit on~ 
A. On the top part next to the race track. 
Q. About wha.t time were you sitting up there? 
A. I don't ln1ow what time it was. I come up on the eight 
o'clock train from Painter, and I wasn't there long before I 
went up. 
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Q. Did you see the truck hit it? 
A. No, sir. . 
Q. Did you kno'v a truck had hit it? 
A. I didn.'t see the truck hit it, but I sa1v where it was broke 
down next to the race track. 
Q. Were you sitting on the. top piece right next to the 
broken seat? 
A. ·Yes, sir. 
Q. What was the condition of the broken seat; what had 
l1appened to it when you looked at it' 
A. The bottom piece was tore loose from the off-piece, the 
seat where my foot was on. 
page 146 ~ Q. About how far was it torn loose~ 
A. I guess about four or five inches. It was 
about that high from it, I should judge. (Indicating.) 
Q. Were you sitting t11ere when George Byrd came up? 
A. Yes, sir. 
Q. How long did you stay there 1 
A. When George came up there he started to sit down mid 
I said, "Look out, that is broke", and he didn't sit down. 
Q. How long before that had you heard about the accident? 
A. I had heard about it before. 
A. You had heard about Mr. LeCato's having hurt himself? 
A. Yes, sir. 
Q. When you went over in the quarter stretch you had 
already heard about it f 
A. Yes, sir. 
Q. When you sat up on that seat, had Mr. LeCato been hurt 
then or not? 
A. Yes, sir. 
Q. When you were sifting up there? 
A. Yes, sir. 
D. H. WESSELLS. 
DIRECT EXAJ\1INATION. 
Q. Were you at the Fair grounds, the Eastern Shore Agri-
cultural Association ·Fair Grounds, the day of the accident 
to Mr. LeCato? · 
A. Yes, sir. 
Q. What time that morning were you there? 
page 147 ~ A. I judge. around nine o'clock, ~fr. Gunter. 
Q. Have you any reason for fixing the hour at 
nine o'clock you were there; if so, state itt 
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A. I went down to the office the first thing in the morning 
and I probably stayed there about an hour. 
Q. What office do you refer to~ 
A. Eastern Shore of Virginia Fire Insurance. 
A. Where is that located Y 
A.. At Keller. 
Q. You went from there to the Fair Grounds.and reached 
there about nine o'clock Y · · 
A. I would imagine so, yes, sir. 
Q. What did you do at the Fair Grounds f 
A. I brought the money in for Mr. Harry ~fears .. 
Q. Who was with you f 
A. Mr. George Hyslop and the detective. 
Q. Did you later go back to the Fair Groundsf 
A. Yes, sir. 
Q. About what time did you go back? 
A. I would judge it was around ten o'clock. 
Q. What reason have you for fixing that time at ten o'clock Y 
A. I suppose I left the Fair Grounds around nine thirty 
to go to the Bank and deliver the money and go back, and I 
shouldn't think it was later than ten o'clock. 
Q. ·You think you may have accomplished that 
page 148 ~ in half an hour? . 
A. I think so. 
Q. Had the accident to :h.fr. LeCato occurred when you got 
back? 
A. Yes, sir. 
Q. How do you know ? 
A. I heard it when I got back; I didn't see Mr. LeCato but 
I met M1'. Sturgis on my way coming back. 
Q. You met Mr. Sturgis driving an automobile going in 
Keller¥ 
A. Yes, sir. 
Q. And when you got on the grounds you heard the accident 
had occurred Y · 
A. Yes, sir. 
PATRICK KILMON. 
DIRECT EXMiiNATION. 
Q. Where do you live Y 
. A. In Keller. 
Q. Did you go out to the Fair the day in question f 
A .. Yes, sir. 
Q. Do you know anything about the accident? 
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·A. No, sir. 
Q. Did you find out shortly after the accident had occurred 
that it had occurred? 
A. I was leaving the Fair Grounds and I saw them going 
out in the car and some gentleman standing on the running 
board. 
Q. Did you find out later that the man in the car 'vas Frank 
LeCato? 
page 149 ~ .A. Yes, sir, I found out at Keller. 
Q. How did you happen to find it out 7 
A. I saw the car at the track and I asked them if they were 
looking for the Doctor, and I said that Doctor White was not 
on the Shore but they could see if he had gotten back. 
Q. And they went up to Doctor White's 7 
A. Yes, sir. 
Q. Wl1at time of the day was it this occurred? 
A. I left the Fair Grounds between nine and ten o'clock 
and drove right on in town. 
Q. How are you able to fix it that it was between nine and 
ten o'clock 1 · · 
A. I was on my way home; I was going down for Mr. 
Charles Mears' 'vife and I was going home to dress and go 
down there. 
Q. How far did 1vir. Charles Mears live from Keller at 
that time? 
A. About three miles. 
Q. After seeing them on the track did you go home, dress 
and then go to her home for her? . · 
A. Yes, sir. 
Q. What time was it when you got down to Mr. Charles 
Mears', to her house¥ 
A. I suppose close to eleven o'clock. 
CROSS EXA~1INATION. 
Q. Do you recall ever having looked at a watch that morn-
ing.; are you testifying from any examination you made from 
a watch? 
A. No, sir. 
page 150 ~ Q. ·You are simply estimating this as best you 
can! 
A. I know I had ~{rs. Mears back to the Fair Grounds be-
fore noon. 
Q. That you can say positively7 
A. Y~s, sir. 
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Q. What time did you leave the Fair Grounds to go to the 
Bank? -
A. I didn't go to the Bank. 
HARRY KILMON. 
DffiECT EXAl\1INATION. 
Q. Mr. Kilmon, were you at the ~{eller Fair on the day 
that the accident occurred to ~Ir. LeOato ~ 
A. No, sir, I was not there when it happened. 
Q. Were you out" there any time during the day Y 
A. Yes, before and afterwards . 
. Q. What time were you out there :fi.rst? 
A. I imagine about nine or nine thirty. 
Q. Where did you go from the Fair toY 
A. Went to Onancock. 
Q. For 'vhat purpose Y 
A. To get some films to take some pictures. 
Q. How long were you in Onancock Y 
A. Ten minutes, I guess. . 
Q. Did you return to the Fair Grounds Y 
A. Yes, sir. 
... 
.l 
Q. Ilow long did it take you to go from the 
page 151 ~ Fair Grounds to Onancock and return to the Fair 
Grounds¥ 
A .. I don't think I was gone over an hour, any way. 
Q. When you got back had the accident to Mr. LeCato oc-
curred~ 
A. ~es, sir. 
CROSS EXA~IINATION. 
Q. What time did you leave the Fair Grounds to go to Onan .. 
cockY 
A. Only stayed out to the Fair Grounds about five minutes 
the first time. 
Q. What. time did you leave? 
A. I don't know what time I leit; it was a little after nine 
when I left home. 
Q. About how far do you live from the Fair Grounds? 
A. About two miles. 
Q. How long did you stay at the Fair Grounds 7 
A. I didn't get out of the car. 
Q. Ho'v long if sitting in the carY 
A. Not over five minutes. 
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Q. You stayed in Onancock how long Y 
A. About ten minutes, I imagine; just long enough to get . 
some films. 
Q. Where did you go to get the films? 
A. To }.fr. Wise's Drug· Store. 
Q. Did you go anywhere else in Onancock t 
A. No, sir. 
Q. Was he ready to give you the films 7 
A. I don't know whether he was ready or not. 
page 152 } Q. You got them right away, I mean 7 
A. I got them right away, yes, sir. 
Q. I understood . you to say that probably an hour had 
elapsed from the time tl1at you left to go to Onancock be .. 
fore you got back 7 
A. It was an hour when I got back; I had been gone about 
an hour, I imagine. 
Q. It was about nine thirty when you left the Fair Grounds? 
A. It was a few minutes after nine when I left I{eller and 
it wouldn't take me but a few minutes from there. 
Q. So you got back somewhere about ten thirty. Is that 
correct? 
A. I imagine it was the second time, yes. 
Q. Did you see Mr. LeCato th~n 1 
A. No, sir. 
Q. I-Iow long had the accident' happened? 
.A. Sir~ 
Q. ·You ln1o'v it had happened when you got back? 
A. Yes, I heard them talking about it, that's all. 
Q. How far is it from Keller Fair to Onancock? 
A. I don't know, si:r; not ten miles, I don't think; I don't 
know how far it is; eight or ten miles, something like that. 
SAM NOCI{. 
DIREC'r EXA1\1INATION. 
Q. Were you out to the Fair Ground the day of the acci-
dent to Mr. LeCato? 
A. Yes, sir, I was out there but I wasn't there 
page 153 } ,v]wn it happened. 
Q. Did you get there after it happened? 
A. Yes, sir. . 
Q. What time did you get there 7 
A. About ten o'clock, ten ten, or something like that, to the 
!Jest of my knowledge. 
J 
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Q. Did you hear about the accident as. soon as you arrived 
on the grounds 'l' 
A. I stopped at the North gate then got out and I kept 
walking, kept going, and I stopped, I suppose, about once or 
twice, and the :fi~st man I ran afoul of to talk with to tell 
me about it was Frank Smith; he asked me if I had heard of 
the accident, and I told him no and wanted to know who 
it was and he told me. 
· Q. About what time of the day was that that Frank Smith 
·told youT 
A. I had. a watch and it was half past ten to my knowledge 
and a short while after that I left-I am too fast ; he told me 
they ought to be somewhere about the turn as you face going 
to Keller at that time. 
Q. What time was that? 
A. That was half past ten to my knowledge now. 
Q. And Mr. Smith told you at that time they ought to be 
as far as l{eller taking him away f 
A. Not at l{eller but on the turn as you face 
page 154} Keller, somewhere on that turn, and it was a short 
while after that that I went home. 
CROSS EXAl\1INATION. 
Q. How far is that turn from the Fair Grounds f 
A. I should imagine not over a mile and maybe a quarter. 
Q. And Mr. Smith told you they ought to be about there 
at that time Y 
A. Somewhere around that bend, yes, sir. 
Q .. And your recollection is it was half past ten then Y 
.A.. Yes, sir. -
Q. Why do you say it was half past ten Y 
A. Because I drew my watch and looked; it was either half 
past ten or twenty minutes to eleven, because I didn't remain 
there many minutes after that and I went home, and if you 
want to hear the balance of the statement I will tell you. 
Q. I don't want to know anything unless it has something 
to do with this case. 
·.A.. That's all I know about that. 
1\f.A.X BOTT. 
DIRECT EXA.l\IINATION. 
Q. 1Yir. Bott, where were you on the morning of th~ accident 
to Mr. Frank LeCatoT 
F. M. LeCato v. Eastern Shore of Va. Agricultural Assn. 113 
A. Keller. 
Q. Where were you in l{eller? 
A. Fosque's porch. 
page 155 ~ Q. By Fosque 's porch, probably some of the 
. jury would know, but Fosque 's porch is a little 
store there by th'e railroad crossing just West of the crossing, 
- isn't it? 
A. Yes, sir. 
Q. What time was it that you heard Mr. LeCato had been 
hurt? 
A. In the morning part of the day, sir. 
Q. Are you familiar with the eleven o'clock train that has 
been referred to here in evidence that went North Y 
A. Yes, sir. 
Q. When you heard of the accident had the eleven o'clock 
train gone North, or not~ 
A. No, sir. 
Q. Please state to the jury, Mr. Bott, how it is you are so 
positive the eleven o'clock train had not gone North when you 
learned of the accident Y 
A. 1\tir. Mears was short of stables"and I had a runner and 
he asked me if it was any inconvenience for me to keep her 
in town and I kept her in Pop Fosqu~ 's stables, and after 
Mr. LeCato came across the railroad track and went to Doc-
tor White's office and the car and Mr. LeCato was in turned 
around and crossed the railroad track going toward Doctor 
White's house I stepped off Fosque 's porch and went around 
and got a bucket of water and gave the horse water and got on 
her back and started to the Fair Grounds and as I got near the 
shoe shop this train moved up probably the length of a coach 
like they may have been putting on express, and this mare 
was right foolish and she turned around and 
page 156 ~ wheeled. . 
· Q. And that was the eleven o'clock train 7 
A. Yes; sir. 
Q. You were on your way to the Fair Grounds to race the 
mare that afternoon? 
A. Yes, sir. 
CROSS EXA~£INATION. 
Q. Exactly what time does that ·train pass Keller? 
A. She is due there at 11 :08. 
Q. Do you know whether she was behind time on this oc-
casion? 
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A. r·do not. 
Q. She ain't due there until 11 :08' 
A. At l{eller . 
..;· Q. She may have been late on this occasion? 
A. She amy have been late; all I kno·w that's the train·that 
picked up express; that's all I know about that. 
AUBREY WHITE. 
DIRECT EXAMINATION. 
Q. Were you at the Keller Fair Grounds August 31st, 1923, 
at the time of the accident to Mr. LeCato? 
A. Yes, sir. 
Q. What time did you get out there that morning~ 
A. It was somewhere around seven o'clock; it may be 
earlier than that; I went out with Mr. Mears. 
Q. Mr. Harry Mears? 
page 157 ~ A. Yes, sir. 
Q. Do you kno'v anything about the accident 
that occurred to this seating arrangement? 
A. Yes, sir. 
Q. Whatwasit? 
A. It was run into by ].fr. Birch who was driving this Honey 
truck trying to get his truck out of the grounds. 
Q. What time of the morning was that? 
A. Around eight o'clock. 
Q. Did you see the truck run into it yourself? 
A. Yes, sir. 
Q. Who .was with you at that time? 
A. I wouldn 'y say I saw it hit it; we 'valked up just as he 
hit it; we were coming up the midway by the time the track 
was in it. 
Q. Who was with you? 
A. Mr. Mears. 
Q. Harry Mears Y 
A. Yes, sir. 
Q. Did you see the seat any more that day? 
•. 1 
I 
A. Well, I dian 't notice it particularly after the truck had 
gotten out; I was probably going up and down the midway 
working there but I didn't notice it. 
Q. Did Mr. Mears do. or say anything looking to the fixing 
of the seat at that time 1 
A. He instructed some men to find }Jfr. Bell, 
page 158} the carpenter, and have l1im put it back, .as.l re-
member it. 
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EDWARD CHANDLER. 
DIRECT EXAMINATION. 
Q. Were you employed by the Keller Fair during the fair 
of 19237 
A. Yes, sir. 
Q. Do you know when, or about the time of the day that 
the seat in question was hurt, injured, or run into? 
A. Yes, sir. · 
Q. Did you see it Y 
A. Yes, sir. 
Q. When it was hurt 7 
A. No, I didn't see the man 'vhen he was hurt. 
Q. Did you see the seat when it was lmocked loose Y 
A. Yes, sir. 
Q. Was Mr. Harry 1\tiears there? 
A. No, sir, he wasn't to the seat. 
Q. Was he present, standing near there? 
A. Yes, sir. . 
Q. What if anything did you do after that seat was in7 jured? 
A. When I was going up the midway between the seat and 
the race track, when I got off abreast ~fr. Bee IGlmon was 
standing abreast of it and I said, "Hello, something has run 
into it'' and Mr. Mears said to me, ''I would like for you to 
see if 1\tir. Bell has come out yet and tell him to 
page 159 } come fix the seat", so I went to look for Mr. Bell 
and went out the North 'vay and come Eastward 
. and I says, "I don't believe he is out here", so I kept on down 
to the stables and Mr. Bell was on the other side of the men's 
toilet nailing on the fence, nailing on that railing, so I come 
back and told Mr. Mears and he said, ''All right'', so I went 
back on my beat. 
Q. Did you see the truck when it hit it? 
A. No, sir. 
Q. Did you notice the condition of the seat when passing 
by~ 
A. Yes, sir. 
Q. Did anyone call your attention to it? 
A. No, sir. 
CROSS EXAMINATION. · 
Q. Where did you say you found Mr. Bell? 
A- I found him down on the other side of the men's toilet. 
------
....... 
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Q, What did you say to him f 
A. I told him ~Ir. Mears said come up and :fix that seat 
up . 
. Q. "You went straight from 1\{r. 1\{ears and found him? 
A. ·No, I went down to the North gate ana asked someone 
of Mr. Bell was out there and went by the Ladies' Hall and 
down to the stables. 
A. How long after Mr. Mears told you to find him before 
you did find him f 
A. Quite a little time. 
Q. What is quite a little timef 
page 160 ~ A. I will say half an hour. 
.• .. 
EDWARD B. WAPLES .. 
DIRECT EXAIVIINATION .. 
Q.· Have you ·any connection with the Eastern Shore Agri-
cultural Associa tioli T 
.A. Yes. 
Q. What is itf 
A. I am on a Committee there. 
Q. Any office-do you· hold any particular office Y 
A. President, I suppose. 
Q. How long have you been president f 
A. I giess ten years; I don't remember how long. 
Q. So yon were President in 1823 at the time of the acci-
dent to Mr. LeCato t 
A. Yes. 
Q. Mr. Waples, I will ask you to state what efforts are made 
annually by the Fair Association to see that the grounds 
and buildings of the Fair Association are made safe for the· 
patrons of the FairY 
A. We do all we can, sir; we keep a carpenter there all the 
time, supposed to, we try to do it ; in fact, he is supposed 
to be there all the time during the Fair to fix anything· that 
· is broke or comes along; of course, he has to look around to 
see if there is a board off the fence anywheres and of course 
you can't always get him right away at one place, you know. 
Q. You did make an effort to keep the grounds 
page 161 ~ in a safe condition Y · 
A. ·Yes, everything, just as long .as we can. 
Q. The question I am going to ask you now, I don't whether 
it will be objected to or not, but don't answer until an oppor-
tunity is given to object to it. Has the Eastern Shore Agri-
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cultural Association declared any dividends in the last ten 
yearsY 
Objected to. Sustained. 
End of testimony. 
page 162 ~ Teste: This the 4th day of December, .~. D. 
1926. 
N. B. WESCOTT, 
Judge of 31st Judicial Circuit. 
Virginia: 
In the Circuit Court of Accomack County. 
Frank M. LeCato, Pltff., 
against 
Eastern Shore Agricultural Fair Association, Deft. 
CERTIFICATE OF EXCEPTION NO. 2. 
... ~- t , 
. . 
The following instructions granted at the request of the 
plaintiff, numbered 1 to 5, both inclusive, and of the defendant, 
lettered A to E, both inclusive, respectively, as hereinafter 
denoted, are all the instructions that were granted on the trial 
of this case : 
1. 
The Court instructs the jury that it 'vas the duty of the 
defendant to exercise reasonable care not only to establish 
safe seating arrangements for the patrons of the Fair, . .Put to 
keep those seating arrangements in safe condition. If, thet·e-
fore, you believe from the evidence that, through the inter-
vention of a third party, these seating arrangements, became 
dangerous and unsafe for human life and limb, and that the 
defendant, through its officers and agents, had notice of the 
fact, then it was a duty which /the defendant owed its patrons, 
as soon as it had such notice, to exercise reasonable care to 
repair the same and make· them safe again. It was f11rther 
the duty of the defendant, during the time that such seating 
arrangements remained dangerous and unsafe, to exercise 
reasonable care to prevent them from being used 
page 163 ~ by the patrons of the Fair, and to warn the 
patrons of the Fair against their use. If, there· 
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fore, you believe from the evidence that the defendant, after 
its officers and agents knew of the damage to the stand on 
which the plaintiff was hurt, had sufficient time, in the exer-
cise of ordinary care, either to repair the said damage and 
make the said stand safe, or to warn the plaintiff of its dan-
gerous condition, but that it did neither, and that nothing oc-
curred prior to the accident to ~Ir. LeCato to cause him to 
suppose that the said stand had been rendered unsafe Hlld 
that while getting down ~rom same, in the exercise o.f due 
care, he was injured-then the defendant is liable to }Ir. Le-
Gato in this action, and you should find a verdict in his fayor, 
unless you s}lall further believe from the evidence that the 
unsafe condition of said seating arrangement was open nnd 
obvious and should have been observed by a person in the 
exercise of reasonable care and prudence, having reference 
to the opportunities afforded plaintiff to detect such dan-
gerous conditions as disclosed by the whole evidence. 
2. 
The Court instructs the jury that for the plaintiff to be 
guilty of contributory negligence he must have been guilty 
of some act or omission on his part amounting 1:o a. want of 
ordinary care. He had a right to presume and assume that 
the defendant had performed its duty in making its premises 
safe for the purposes for which they were designed, that is, 
he had a right to presume the seating arrangement was fit 
for his occupancy, ap.d hi determining whether or not he was 
guilty of such an act or omission on his part as would r~11der 
him guilty of contributory negligence you are to consider all 
of the circumstances of the case in the light of 
page 164 ~ his right to presume the defendant had performed 
. its duty in making its premises safe for l1im to 
occupy. The defendant is not liable for a danger w·hich the 
plaintiff actually sees, nor one.which is open and obvious, but 
what is open and obvious is also to be determined nnder all 
of the circumstances of the case, including the right of the 
plaintiff to assume that the defendant had performed its duty 
in making its premises safe for him to occupy. 
3. 
The Court instructs the Jury that if they believe from the· 
eYidence that the injured portion of said seating arrangemmit 
was not obviously unsafe to a person of ordinary prudence 
and intelligence similarly situated as the plaintiff, at and im- · 
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mediately before the time of the accident, and that the plain-
tiff had no knowledge of such injured condition, and in his 
situation, in the exercise of ordinary care he wo:uld- not have 
discovered it, then he had a right to assume suchseating ar~ 
rangement ·was reasonably safe for the purpose for which it 
was customarily used. 
4. 
The Court instructs the jury that the photographs which 
have been admitted in evidence are not and do not purpo1:t 
to be photographs taken of the scene of the accident at the 
time at which the accident occurred, but that they are simply 
photographs, taken six months after the accident occurred, 
of the seating arrangement around the tree 'vhere the plain-
tiff was hurt, after this seating arrangement had been pulled 
apart for the occasion to represent as nearly and as accurately 
as the witnesses then pr~sent could recollect its condition and 
appearance at the time, as they 'vould appear to a man stand-
ing where the photographer stood and looking straight at 
the damaged seat. 
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The Court instructs the jury that if they believe from the 
evidence that the defendant is liable to the plaintiff in this 
action, then, in assessing damages against the de_fendant, they 
may take into consideration the pain and suffering of the 
plaintiff, his mental anguish, .the bodily injury sustained by 
him, his pecuniary loss, his loss of power and capacity for 
work and its effect upon his future, not, however, in the ex-
cess of Twenty Thousand Dollars {$20,000.00), as to them 
may seem just and fair. 
A. 
The Court instructs the Jury: That while it is the duty of 
the owner of premises to keep them in a reasonably safe condi-
tion for those who may enter thereon by his invitation, express 
or implied, yet the owner is not an insurer of the safety· of 
those who are there, even though by invitation, and in order 
to hold the o'vner liable for any injury occur-ring on the 
premises, it must have been the natural and probable result 
of the condition of the premises, and one which under the cir-
cumstances the owner ought reasonably to have foreseen 
might probably occur. 
120 Supreme Cotirt of Appeals of Virginia* 
B. 
The ·Co·urt instructs the Jury: That negligence is the 
failure to do what a reasonable and prudent person would 
ordin~rily do under the circumstances of the situation; or 
doing what such a reasonably prudent pers-on under the exist-
ing circumstances would not have done. The duty is dic-
tated and measured by the exigencies of the occasion. . 
c. 
The Court instructs the Jury: That ''proper ·care does 
not require the anticipation of every accident that 
page 166' ~ can happen, or the providing of every conceivable 
safeguard for the prevention of any possibility of 
accident, but the exercise of reasonble care to avoid accidents, 
which a·ccording to observation and experience are likely to 
happen''. 
D* 
The Court instructs the Jury: That if they believe from 
the evidence that the condition of the seat in question at the 
tim~ of the accident, was patent or obvious and that a reason-
able man could or should therefore have seen that same was 
unsafe to site or step on, having reference to the opportuni-
ties afforded plaintiff to~ detect such dangerous condition us 
disclosed by all the evidence in the case, in that event it wns 
not the duty of the officials of the defendant Fair to give 
any sort of warning, and one injured in sitting or stepping 
on_ said seat was guilty of contributory negligence and cannot 
recover for any damag·es sustained. 
E. 
The Court instructs the Jury: That if they believe from 
the evidence that the proximate cause of the injury was the 
negligence of the plaintiff, Frank M. LeCato, and of the de-
fendant, Fair Association, concurring and co-operating to-
gether, 'the plahitiff is not entitled to recover. 
Teste: This 4th day of December, A. D. 1926. 
N. B. WESCOTT, 
Judge o~ 31st Judicial Circuit. 
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In the Circuit Court of Accomack County. 
Frank M. LeCato, Pltff., 
vs. 
Eastern Shore Agricultural Fair Association, Deft. 
page 167 ~ CERTIFICATE OF EXCEPTION NO. 3. 
The following instruction, to-wit: 
''The Court instructs the Jury: · That if they believe from 
the evidence that the condition of the seat in question at the 
time of the accident, was patent or obvious and that a reason-
able man could or should therefore, have seen that same was 
unsafe to sit or step on, in that event it was not the duty of 
the officials of the defendant Fair to give any sort of warn-
ing, and one injured in sitting or stepping on said seat was 
guilty of contributory negligence and cannot recover for any 
damages sustained." Was requested by the defendant and 
denied by the Court in the form in 'vhich it was requested, 
but was given in the form following: 
''The Court instructs the Jury: That if they believe from 
the evidence that the condition of the seat in question at the 
time of the accident, was patent or obvious and that a reason-
able man could or should therefore, have seen that same was 
unsafe to sit or step on, having reference to the opportuni-
ties afforded plaintiff to detect such dangerous condition as 
disclosed by all the evidence in the case, in that event it was 
not the duty of the officials of the defendant Fair to give 
any sort of 'varning, and one injured in sitting or stepping 
on said seat was guilty of contributory negligence and can-
not recover for any damages sustained.'' 
And the defendant excepted to the giving of said instruc-
tion in the form in which it was given. . . 
Teste: This the 4th day of December, 1926. 
N. B. WESCOTT, 
Judge of 31st Judicial Circuit. 
122 Supreme Court of Appeals of Virginia. 
Virginia: 
In the Circuit Court of Accomack County. 
page 168 ~ Frank 1VL LeCato, Pltff., 
vs. 
Eastern Shore Agricultural Fair Association, Deft. 
CERTIFICATE OF EXCEPTION NO. 4 . 
. The following instruction was requested by the plaintiff, 
and given by the Cour.t: 
"The Court instructs the jury that it was the duty of the 
defendant to exercise reasonable care not only to establish 
safe seating arrangements for the patrons of' the Fair, but 
to keep those seating arrangements in safe condition. If, 
therefore, you believe from the evidence that, through the in-
tervention of a third party, these seating arrangements be-
came dangerous and unsafe for human life and limb, and that 
the defendant, through its officers and agents, had notice of 
the fact, then it 'vas a duty which the defendant owed its 
patrons, as soon as it had such notice, to exercise reason-
able care to repair the same and make them safe again. It 
'vas further the duty of the defendant, during the time that 
such seating arrangements remained dangerous and unsafe, 
to exercise reasonable care to prevent them from being used 
by the patrons of the Fair, and to ~arn the patrons of the 
Fair against their use. If, therefore, you believe from the 
evidence that the defendant, after its officers and ag·ents knew 
of the damage to the stand on which the plaintiff was hurt, 
had sufficient time, in the exercise of ordinary care, either 
to repair the said dan1age and make the said stand safe, or 
to 'varn the plaintiff of its dangerous condition, but that it did 
neither, and that nothing occurred prior to the accident to Mr. 
LeCato to cause him to suppose that the said stand had been 
rendered unsafe and that while getting down from 
page 169 ~ same, in the exercise of due care, he was injured-
then the defendant is liable to Mr. LeCato in this 
action, and you should find a verdict in his favor, unless you 
shall further believe from the evidence that the unsafe con-
dition of said seating arrangement was open and obvious and 
should have been observed by a person in the exercise of 
reasonable care and prudence, having reference to the oppor-
tunities afforded plaintiff to detect such dangerous conditions 
as disclosed by the whole evidence.'' 
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To the giving of which ip.struct~on the defend~~t ~:x:cepted. 
Teste: This 4th day of December, A. D. 1926~· 
Virginia:· 
N. B. WESCOTT, 
Judge of 31st Judicial Circuit. 
. In the Circuit Court of Accomack County. 
Frank 1\II. LeCato, Pltff., 
vs. 
Eastern Shore Agricultural Fair Association, Deft. 
CER'riFICATE OF EXCEPTION NO. 5. 
After the jury had returned a verd~ct in favor of the plain-
tiff in the sum of $3,750.00, the defendant, by counsel, moved 
the Court to set aside said verdict and to enter final judg-
ment in its behalf, or to grant it a new trial, on the following 
grounds: 
''1st-Because of misdirection of the Jury by the Court. 
"2nd-Because of the Court's failure to properly direct the 
Jury. 
"3rd-Because said verdict is contrary to the law and the 
evidence.'' 
page 170 ~ Which motion was overruled by the Court ; to 
which action of the Court the defendant excepted. 
Teste: T11is 4th day of December,_ A. D. 1926. 
Virginia: 
N. B .. WESCOTT, 
Judge of 31st Judicial Circuit. 
In the Circuit Court of Accomack County. 
Frank lL LeCato 
vs. 
The Eastern Shore Agricultural Fair .Association. 
1-24 Supreme Court of·. Appeals of Virginia. 
CERTIFICATE OF EXCEPTION NUMBER 6. 
The defendant at the trial of this cause introduced William 
P. Bell, who testified as set out in full Certificate of Excep-
~ tion· Number 1, and introduced by the said William P. Bell 
certain photographs taken by the said William P. Bell marked 
for identification "A", "B" and "0", to the introduction of 
which the plaintiff by counsel objected and notwithstanding 
the plai~tiff's objections the said photographs were by the 
Court allowed to be introduced in evidence, to which action of 
the Court the plaintiff by counsel excepted. 
Teste: This 6th day of December, A. D. 1926. 
N. B. WESCOTT, 
Judge of the 31st Judicial Circuit 
Virginia: 
In the Clerk's Office of the Circuit Court for the ·Co1mty 
of Accomack, in the Vacation of the said Court, on the 4th 
day of.December, A. D.1926. 
-
The following order under tlle hand of Hon. N. B. Wescott, 
Judge of the 31st Judicial Circuit of the State of Virginia, 
was this day received in said Clerk's Office, and, pursuant 
to the order of the said Judge and the statute in such cases 
made and provided, entered as a vacation order 
page ·171 } as follows, to-wit:. 
''Virginia: 
In the Circuit Court of Accomack County. 
Frank :M. LeCato, Pltff., 
vs. 
Eastern Shore Agricultural Fair Association. 
This day came the defendant, Eastern Shore Agricultural 
Fair Association, by Benjamin T. Gunter and J. Brooks Mapp, 
its Attorneys, and tendered to the undersigned Judge in vaca-
tion, certain certificates of exceptions, Nos. 1 to 5, both in:-
clusive, in the above styled .suit. And it appearing to the 
Judge of satd Court, in vacation, that the plaintiff has had, 
in writing, reasonable notice of the .time and place when such 
F. M. LeCato v. Eastern Shore of Va .. Agricultural Assn. 125 
certificates would be tendered, said_ certificates have this day 
been signed by said Judge in vacation, and it is ordered that 
same be, and they hereby are made a part of the record in 
said suit 
To John D. Grant, Jr., C. C. 
Dec. 4, 1926. 
Enter this vacation order. 
Virginia: 
N. B. WESCOTT, 
Judge of 31st Judicial Circuit.' ' 
At a Circuit Court of the County of Accomack, at the Court-
house of said Court, in said County, on Monday, the 6th day 
of December in the year of our Lord, One Thousand Nine 
Hundred and Twenty-six, and in .the One Hundred and Fifty-
first year of our Commonwealth. 
Frank M. LeCato 
vs. 
Eastern Shore Agricultural Fair Association, 
This day came again the parties by their attorneys and the 
· plaintiff tendered his certificate of Exception 
page 172 ~ Number 6, which certificate of exception is re-
ceivP.d, signed and sealed by the Court and or-
dered to be made a part of the record in this cause. 
Circuit Court of the County of Accomack, on Friday, t.he 
_17th day of December, in the year of our Lord, Nineteen 
Hundred and Twenty-six. 
Frank M. LeCato 
vs. 
Eastern Shore Agricultural Fair Association. 
It is ordered that the original photographs introduced as 
evidence in this cause on behalf of the defendants be for-
warded to the Supreme Court of .l\. ppeals as a part of the 
record in the case. 
126 Supreme Cburt of Appeals of Vir~inia. 
State of Virginia, 
County of Accomack, to-wit: 
I, John D. Grant, Jr., Clerk of the Circuit Court for the 
County of Accomack, in the State of Virginia, do hereby cer-
tify that the foregoing is a true transcript of the record nnd 
proceedings of the case of Frank M. LeCato against The 
Eastern Shore Agricultural Association, on a Notice of 
Motion for Judgment, pending in the said Court, except as 
to the certificates of exception as to the first trial of the 
said cause and orders relating to said exceptions, and as to 
photographs, which are hereby omitted from this transcript, 
and except as to certain photographs introduced in evidence 
the originals of which are hereto annexed, in lieu of copies, 
pursuant to the order of said Court entered December. 17th, 
1926; and I further certify that the plaintiff's attorney, B. 
Drummond Ayres, was duly notified of the defendant's inten-
tion of having the foregoing transcript of the record made 
out. The cost of the foregoing transcript is $24.30, and is 
charged to the defendant. · 
Given under my hand this 14th day of February, A. D. 1927. 
JOHN D. GRANT, Jn., Clerk. 
A Copy-Teste : 
H. STEW ART JONES, C. C. 
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